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SPACE/USE PERMIT 

 
For the better promotion of commerce and navigation and the development of the 

Port of Oakland and Metropolitan Oakland International Airport for the benefit of the public, the 
City of Oakland, a municipal corporation acting by and through its Board of Port 
Commissioners, herein referred to as the “Port”, by its execution hereof, hereby authorizes the 
person or entity identified in Paragraph A below, hereinafter referred to as “Permittee,” to 
conduct business and/or occupy space at Metropolitan Oakland International Airport, hereinafter 
referred to as the “Airport,” for the purposes and on the terms and conditions hereinafter stated 
in this Space/Use Permit (“Permit”). 

As used in this Permit, the term “Port” shall mean Port of Oakland, which 
consists of the Port Department of the City of Oakland (“City”), under the exclusive control and 
management of the Board of Port Commissioners (the “Board”).  In any case under this Permit 
that Port may or shall take any action, Port’s Director of Aviation (sometimes hereafter the 
“Director”) is authorized to take such action unless this Permit provides for action by the Board 
or by resolution or ordinance, and except as otherwise provided now or hereafter by law, the 
Charter of the City, or by resolution or ordinance of the Board. 

Paragraph A.  Permittee.  The name, address, telephone number, e-mail address, fax 
number and contact of the Permittee hereunder are as follows: 

 
Name: 

 
The Youth Employment Partnership, Inc. 

Address: 2300 International Blvd., Oakland, CA  94601 

Telephone: 510-533-3447 Contact:  Michele Clark 

E-Mail: mcc@yep.org  

Fax Number: 510-533-3469  

 
Paragraph B.  Use and Operation. 

Paragraph B.1  Permitted Uses.  The permitted uses (the “Permitted Uses”) 
include only the following:  the non-exclusive sale of food and beverages in the Assigned Space 
(as defined in Paragraph D below), as more particularly described on attached Exhibit “5” (the 
“Concession Units”).  In addition, Permittee will have the non-exclusive right to provide food 
and beverages to meetings and events in Airport conference rooms and in the Tower Lounge 
located on the 8th floor of the Terminal 1 Air Traffic Control Tower, as long as that Air Traffic 
Control Tower remains in its present location and the Tower Lounge continues to be used for 
meetings and events.  Permittee is only authorized to conduct at the Airport, and only from the 
Assigned Space as described in Paragraph D below, the Permitted Uses and no other business or 
uses.  The Permitted Uses do not permit Permittee to have access to the air operations area of the 
Airport.  Permittee shall not engage in any activity on the Airport outside of the Assigned Space 
for the recruitment or solicitation of business. 
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In the event Permittee desires to use any Concession Unit for any purpose other 
than the Permitted Uses for that Concession Unit, Permittee shall submit a request to the 
Director, and the Director may, in his or her sole and absolute discretion, approve or deny such 
request in writing.  Any such decision shall be final and binding on Permittee.  Without limiting 
the generality of this Paragraph B.1, Permittee shall not operate the Concession Units under any 
name or brand, other than a name or brand specifically permitted or required herein, or as 
otherwise approved in writing by the Director.  The Director has no authority to approve any use 
of the Assigned Space, or of the Concession Units included therein, for any use that is not for a 
food and beverage purpose.  

Paragraph B.2  No Exclusivity.  Permittee acknowledges and agrees that except 
for its exclusive use of the Assigned Space, as and to the extent provided in Paragraph D.1 
below, Permittee has no exclusive right to conduct the Permitted Uses in the existing terminals at 
the Airport and that Port may arrange with others for similar activities in such terminals or at 
other locations at the Airport.  Permittee shall have no right to occupy space or conduct business 
in any future terminal additions or unit terminals developed by Port during the Term of this 
Permit. 

Paragraph B.3  Storage Maximum.  Permittee shall use no more than fifteen 
(15%) of the square footage in either Concession Unit for storage. 

Paragraph B.4  Pricing. 

(a) Permittee shall price its products in accordance with the Airport 
Pricing Policy.  For the purposes of this Permit, the “Airport Pricing Policy” shall mean 
establishing prices that are no more than 15% higher than prices charged by comparable food 
and beverage businesses located off-Airport. “Comparable” shall mean (1) if Permittee is a 
licensee of a restaurant concept, then the pricing comparison shall be to the other restaurants with 
the same concept operated by the licensor or other licensees in the nine (9) county San Francisco 
Bay Area or (2) if Permittee operates food and beverage units that are not operated under license 
or franchise agreements, or that do not have other locations in the nine (9) county San Francisco 
Bay Area, pricing will be compared to restaurants with a similar style of service and menu, 
located in shopping centers or commercial districts in the nine (9) county San Francisco Bay 
Area. 

(b) Permittee’s initial proposed pricing and menus for the Concession 
Units, which have been approved by the Director, are attached hereto as Exhibit “4”.  No 
changes to these menus or prices may be made without the prior written consent of the Manager 
of Airport Properties.  Any proposed changes to these prices must be submitted to the Port in 
writing, along with supporting documentation to show comparability.  The Port shall consider 
such request and supporting data, and may conduct its own price comparisons with such off-
Airport restaurants and shops as the Port considers necessary.  Port will not unreasonably 
withhold its consent to a request for a price increase and will respond to such requests within 
twenty-one (21) days of the date such request is submitted in writing by Permittee to Port’s 
Director.  If Port does not respond within said twenty-one (21) day period, the Permittee may 
implement the requested price increase, subject to Port’s right to require rolling-back the price to 
the previous price at any time. For the purposes of this Paragraph B.4(b), the decision of the 
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Manager of Airport Properties with respect to changes to Permittee’s menus or prices shall be 
final and binding on Permittee. 

(c) Preprinted Prices.  When an item is prepriced, neither Permittee nor 
its subtenants will charge a price higher than the preprinted price.  

(d) Survey Procedure.   

(i) Price Checks.  Permittee shall conduct a price check survey 
on the Concession Units at least quarterly, and all reports of such surveys must be presented to 
Port quarterly.  Surveys of product items determined by Port will be performed by Permittee on 
the Concession Units to ensure pricing is in accordance with this Permit and the Airport Pricing 
Policy.  Permittee can be requested at any time to produce a list of product sizes, brands and 
prices presently being sold in the Concession Units.  Port can review the list and select the items 
to be checked on a particular price check.  Port may choose to select all items for any particular 
price check.  Port reserves the right to have selected tenants conduct and complete a price 
compliance survey on selected products or other inventories at Port’s sole discretion.  This price 
compliance survey must be completed and submitted to Port within two (2) weeks of receipt of 
Port’s written request. 

(ii) Spot Surveys.  Additionally, Port may request Permittee to 
conduct “spot” or random surveys of the approved local comparison locations and the prices 
charged at the Airport periodically to ensure compliance with the Airport Pricing Policy.  

(e) Failure to Adhere to the Airport Pricing Policy.  Permittee will be 
given one (1) week to correct any price overage discrepancies shown in any survey or customer 
complaint provided by Port to Permittee, or to submit written justification for retaining current 
prices for these items.  In response to Permittee’s written justifications, Port will determine 
whether overages must be eliminated, and if so, Permittee must reduce prices within three (3) 
days of the date of Port’s decision.   

Paragraph C.   Term.  The Term of this Permit shall commence on the date this 
Permit is executed by both the Permittee and the Director and then signed by the Port Attorney, 
with the date of execution by the Port Attorney, as set forth in the signature block immediately 
following Paragraph P below, being the Commencement Date, and shall expire on the tenth 
(10th) anniversary of the Rent Commencement Date (as determined pursuant to Paragraph 
E(3)(a) below).  Notwithstanding the commencement of the Term of this Permit on the 
Commencement Date, Permittee shall have no right to use or occupy either Concession Unit 
until the respective Delivery Dates (as hereafter defined in this Paragraph C). Each “Delivery 
Date” shall occur when the Port has provided written notice to the Permittee that Permittee may 
take possession of the applicable Concession Unit pursuant to the terms of this Permit.  The Port 
shall have no liability to Permittee arising out of any delay in the Delivery Date and no such 
delay shall extend the Term of this Permit.  However, if the Delivery Date has not occurred by 
December 31, 2007 for Unit F-12 or December 31, 2008 for Unit F-1, then Permittee shall have 
the right, by written notice provided to the Port prior to the applicable Delivery Date, to 
terminate this Permit. 
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Paragraph D.  Assigned Space to be Occupied; Common Areas. 

Paragraph D.1  Assigned Space – Initial Description.   

The Assigned Space is described on attached Exhibit “1”.    The Assigned Space 
is located in the Terminal 2 Bag Claim/Security Checkpoint Area (Building M-130).  As used in 
this Permit, Terminal 1 shall mean the existing terminal building at the Airport designated by 
Port as “Terminal 1”, presently consisting of Buildings M-101, M-102 and M-103; Terminal 2 
shall mean the existing terminal building at the Airport designated by Port as “Terminal 2”, 
presently consisting of Buildings M-130 and M-152; and “Terminal 2 Extension” shall mean 
the improvements and extensions of Terminal 2 described on attached Exhibit “6”, to be known 
as Buildings 367 and 368.  Permittee shall have exclusive use of the Assigned Space, except to 
the extent otherwise provided in Paragraph I.3(c) below. 

Paragraph D.2  Assigned Space – As-Built Condition. 

Port shall have the right, at any time within one hundred twenty (120) days after 
the Rent Commencement Date (as defined in Paragraph E.3(a) below) applicable to the 
Concession Unit, to measure the “as-built” size of that Concession Unit.  In determining such 
“as-built” size and in determining Permittee’s responsibilities for the Assigned Space, the exact 
boundaries of the Concession Unit shall be deemed to be three (3) inches inside each wall 
separating that Concession Unit from the external terminal wall, and (b) with respect to the 
facade and/or wall on the front of the Concession Unit, separating that Concession Unit from the 
Common Areas in the terminal, the exact boundary shall be deemed to be the external face of the 
facade and/or wall.   The Assigned Space does not include any storage and/or support space 
rented for additional consideration under a separate Space/Use Permit or other agreement with 
the Port. 

If the Port exercises its rights under this Paragraph D.2, it shall notify the 
Permittee in writing of the “as-built” size of the applicable Concession Unit, and the Minimum 
Annual Guaranty (as defined in Paragraph E.1(a) below) shall be recalculated by multiplying 
such “as-built” size by $75.00 per square foot, effective as of the Rent Commencement Date (as 
defined in Paragraph E.3(a) below), with any increase in the amounts that were previously 
payable by Permittee to Port for that calendar year due with the next installment or installments 
of the Rent payable to Port under Paragraph E below, and with any decrease in the amounts that 
were previously payable by Permittee to Port for that calendar year deducted from the next 
installment or installments of the Rent otherwise payable to Port under Paragraph E below. 

Paragraph D.3  Common Areas. 

  Permittee shall have the right, in common with others authorized by the Port, to 
use all Common Areas (as hereafter defined in this Paragraph D.3); provided, however, that Port 
may, in its sole discretion, and without liability to Permittee, change the size or location of the 
Common Areas, including without limitation, converting Common Areas to leaseable areas and 
leaseable areas to Common Areas, and close Common Areas.  Port may, in its sole discretion, 
maintain the Common Areas, establish and enforce Airport Rules and Regulations (as defined in 
Section 12 of Attachment “A” to this Permit) concerning the Common Areas, temporarily close 
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portions of the Common Areas for maintenance purposes, and make changes to the Common 
Areas, including without limitation, changes in the location of security check points, driveways, 
entrances, exits, parking spaces and the direction of the flow of traffic.  As used in this Permit, 
“Common Areas” means all areas and facilities located within the Airport that are designated by 
Port from time to time for the general use and convenience of permittees, tenants and other 
occupants at the Airport, airline passengers and other visitors to the Airport, such as concourses, 
sidewalks, elevators, escalators, moving sidewalks, parking areas and facilities, restrooms, 
pedestrian entrances, driveways, loading zones and roadways. 

Paragraph E.  Rent.  In consideration for the rights granted hereunder by Port, 
Permittee hereby agrees to pay to Port monthly, in advance, on the first (1st) day of each calendar 
month during the Term hereof, one twelfth (1/12th) of the Minimum Annual Guaranty.  In the 
event the Rent Commencement Date shall commence or end on any day other than the first and 
last day, respectively, of a calendar month, such consideration due hereunder for a portion of 
such month shall be prorated on a per-diem basis, based on the number of days in that calendar 
month, and the first payment of the Minimum Annual Guaranty shall be due on or before the 
Rent Commencement Date.  As additional consideration for the rights granted hereunder by Port, 
Permittee hereby agrees to pay to Port the Percentage Fees specified in Paragraph E.2 below and 
in accordance with the provisions of Section 13 of Attachment “A” to this Permit.  Amounts 
payable by Permittee to Port under this Paragraph E shall collectively be referred to as “Rent”. 

Paragraph E.1  Minimum Annual Guaranty.   

(a) The Minimum Annual Guaranty for each of the Concession Units, is 
shown on Exhibit “5” as such amount may be adjusted based on the “as built” condition of that 
Concession Units, as provided in Paragraph D.2 above, and subject to further adjustment as 
provided in Paragraph E.1(b) below (the “Minimum Annual Guaranty”). 

(b) On the Initial Minimum Annual Guaranty Adjustment Date (as 
hereafter defined in this Paragraph E.1(b)), and on each subsequent anniversary of such Initial 
Minimum Annual Guaranty Adjustment Date, the Minimum Annual Guaranty applicable to each 
Concession Unit pursuant to Paragraph E.1 above, shall be increased (but not decreased) to 
eighty-five percent (85%) of the total Rent payable by Permittee to Port under Paragraph E 
above for the calendar year most recently ended prior to the Initial Minimum Annual Guaranty 
Adjustment Date, or the most recent anniversary thereof, as applicable.  As used in this Permit, 
the Initial Minimum Annual Guaranty Adjustment Date shall occur on the July 1st 
immediately following the expiration of the first full calendar year that commenced on or after 
the Rent Commencement Date.  Thus, for example, if the Rent Commencement Date occurred 
on October 1, 2006, the Initial Minimum Annual Guaranty Adjustment Date shall occur on July 
1, 2008, the adjustment shall be based on the Rent payable by Permittee to Port under Paragraph 
E for the calendar year ending December 31, 2007, and subsequent adjustments shall occur on 
July 1, 2009 and on each subsequent July 1st during the remainder of the Term. 

Paragraph E.2  Percentage Of Gross Receipts.  The percentage of Gross Receipts 
derived from Permittee’s business at the Airport (“Percentage Fees”) payable by Permittee is 
shown on Exhibit “5”.  Permittee shall subtract the amount of the monthly payment of the 
applicable Minimum Annual Guaranty from the applicable Percentage Fees payable to Port each 
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month, and only the amount, if any, by which the applicable Percentage Fees exceeds the 
monthly payment of the applicable Minimum Annual Guaranty shall be paid to Port as 
Percentage Fees.   

Paragraph E.3  Rent Commencement Date; Late Opening Charges; Prepayments. 

(a) The Rent Commencement Date for Concession Unit F-12 shall be 
the earlier of (x) the date on which Tenant opens for business therein, or (y) the Latest Opening 
Date for the Concession Unit, as set forth on attached Exhibit “5” (the “Latest Opening Date”).  
The Rent Commencment Date for Concession Unit F-1 shall be June 1, 2008.  After the Rent 
Commencement Date has occurred, Permittee shall, promptly after Port’s written request, 
execute and return to the Port a written acknowledgment of the Rent Commencement Date.   

(b) In the event Permittee fails to open either of the Concession Units 
for business on or before the Rent Commencement Date established for each Unit, Port will incur 
substantial damages, the exact amount of which are extremely difficult to fix.  Accordingly, for 
each day after the Rent Commencement Date until the day on which Permittee initially opens 
either Concession Unit for business, Permittee shall pay to Port Five Hundred Dollars ($500) (in 
addition to the Rent provided in Paragraph E above), as liquidated damages.  The parties have 
agreed that this amount represents a reasonable approximation of the damages likely to be 
suffered by Port in the event Permittee shall fail to open either Concession Unit for business on 
or before the Rent Commencement Date.  In the event either Concession Unit is not open for 
business on the date that is sixty (60) days after the Rent Commencement Date, Port shall have 
the option to terminate the right to open that Concession Unit or, if both Units are not open by 
the later of the two Latest Opening Dates, the option to terminate the Permit, exercisable by 
written notice to Permittee given before either Concession Unit is open for business.  In that 
event, Permittee shall be liable for all damages associated with such termination or removal, 
including Port’s re-leasing costs, and for any Losses (as defined in Section 1(2)(b) of Attachment 
“A” to this Permit) arising under Section 1(2) of Attachment “A” to this Permit. 

(c) Notwithstanding anything in this Permit to the contrary, in the event 
Permittee shall fail to pay any Rent when due hereunder, the Port shall have the right to require 
Permittee to pay estimated monthly Rent (including the monthly installment of the Minimum 
Annual Guaranty and one month’s Percentage Fees, and all other amounts payable by Permittee 
to Port in a calendar month under this Permit) one (1) month in advance of when such payment 
would otherwise be due.  Such prepayment will be based on the highest monthly Rent previously 
due from Permittee under this Permit.  Such right shall be exercised by a written notice from Port 
to Permittee, which notice may be given any time after such default by Permittee, regardless of 
whether the same is cured by Permittee.  The provision of this Paragraph E.3(c) shall not limit 
the Port’s rights under Section 19 of Attachment “A” to this Permit. 

Paragraph E.4  Remitting Payments.  All payments due under this Permit shall be 
remitted to:  Port of Oakland, File No. 73752, P.O. Box 6000, San Francisco, California 94160-
3752, or electronically to the following address: 

 Credit to: Bank of America NT&SA 
   San Francisco, California U.S.A.  
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   Wire #0260-0959-3 
   ACH #121000358 
 
 In favor of: City of Oakland 
   Account # 14720-01755 
 
 Reference: Port of Oakland 
   (may add invoice no. or other identification) 
 

or to such other address as shall be designated by Port by written notice to Permittee in 
accordance with the requirements of Section 24 of Attachment “A” to this Permit.  To ensure 
proper credit for electronic transfers, Permittee shall notify the Port by facsimile transmission 
promptly after any such remittance, at (510) 839-7805, attention Cashier / Finance Division, 
including the amount of the transfer, the date of the transfer and the invoice number or other 
identifying information.  All such payments shall be made in lawful money of the United States, 
without demand, set-off or deduction of any kind. 

Paragraph E.5  Tenant Infrastructure Fee. For Permittee’s improvements, the 
annual Tenant Infrastructure Fee (calculated at the rate of $12 per square foot for each 
Concession Unit) is shown on attached Exhibit “5”, as such amount may be adjusted based on 
the “as-built condition of the space determined pursuant to Paragraph D.2 above.  The annual 
Tenant Infrastructure Fee (“TIA Fee”) shall be payable in twelve equal monthly installments, 
with each installment payable on the same date as the payment of the monthly installment of the 
Minimum Annual Guaranty, as provided in Paragraph E above.  The monthly installment of the 
TIA Fee shall be subject to proration on a per-diem basis to the same extent that proration is 
provided for the monthly installment of the Minimum Annual Guaranty in Paragraph E above. 

Paragraph F.  Performance Deposit.  Permittee shall maintain with the Port a 
performance deposit in the initial amount set forth on Exhibit “5”, and complying with and 
subject to the provisions of Section 27 of Attachment ”A” to this Permit, including without 
limitation the provisions of Section 27 of Attachment ”A” relating to adjustments to the amount 
of Permittee’s performance deposit (the “Performance Deposit”).  The existence or amount of 
the Performance Deposit shall not limit Permittee’s liability or the Port’s rights in the event 
Permittee fails to make any payments to Port required by this Permit or to comply with any of 
Permittee’s other obligations under this Permit. 

Paragraph G.  Insurance Requirements.  Permittee shall maintain in force, 
commencing on the date provided in Section 17(1) of Attachment “A” to this Permit and 
thereafter during the Term of this Permit, Workers Compensation/Employers Liability, 
Comprehensive or Commercial General Liability Occurrence Form (CGL) Insurance insuring 
Bodily Injury and Property Damage Liability, and such other insurance required by this 
Paragraph G and Section 17 of Attachment “A” hereto,  including: 



 

8 
 

BOST_239015.2 

1. Comprehensive or Commercial General Liability insuring Bodily Injury and 
Property Damage Liability, including: 

 
      X     Premises and Operations 
      X     Blanket Contractual 
      X     Product Liability including Completed Operations 
      X     Broad Form Property Damage 
      X     Personal Injury  
      X     Independent Contractor’s Coverage 
      X     Owned, Non-owned and Hired Automobile Liability  
      X     Fire Legal Liability ($100,000) 
      X     Builder’s Risk – 100% of Replacement Cost Value  
 
With such coverage and limits as may be reasonably requested by the Port from time to time, but 
in no event for less than:. 
 
         X    One Million And 00/100 ($1,000,000.00) 
 ____ Five Million And 00/100 ($5,000,000.00) 
 ______ Other: _____________________________ 
 
2. Permittee shall also provide to the Port evidence of: 
 
      X     Statutory Workers’ Compensation coverage under California law. 
      X     Employer’s Liability coverage for no less than One Hundred Thousand Dollars

 ($100,000) 
 ______ Endorsements evidencing Longshoreman and Harbor Workers’ coverage and 

Jones Act coverage (if applicable). 
      X     Subrogation Waiver. 
 
Evidence must show these endorsements: 

     X     Port of Oakland, its Board of Port Commissioners, Officers, Agents and 
Employees as Additional Insured BY SIGNED ENDORSEMENT TO THE 
GENERAL LIABILITY POLICY. 

     X     Firm (unconditional) 30-day advance Notice of Cancellation 
     X     Cross-Liability (Severability of Interest) Clause. 
     X     Coverage is Primary & Non-Contributory. 
     X     Deductibles or Self-Insured Retentions Over $10,000.00 Must be Approved by 

Risk Manager. 
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Written binders are acceptable as interim evidence.  Operations or occupancy may be interrupted 
without proper evidence.   
 
Send certificates to: 
 
  Port of Oakland 
  Attn:  Risk Management Department 
  530 Water Street 
  Oakland, CA  94607 
  Fax #: 510-627-1626 
 
Evidence of insurance coverage required by this Paragraph G or by Section 17 of Attachment 
“A” to this Permit is to be kept on file by Permittee with Port in accordance with the 
requirements of Section 17 of said Attachment “A”. 
 

Paragraph H.  Relocation, Expansion, Contraction; Future Terminal Building 
Additions. 

Paragraph H.1  Relocation, Expansion, Contraction. 

(a) On the terms set forth in this Paragraph H.1, the Port may at any 
time, require that (i) Permittee relocate and surrender all or part of the Assigned Space (such 
change to the Assigned Space is hereafter referred to as a “Required Relocation”), and/or (ii) 
the Assigned Space be contracted or expanded (such change to the Assigned Space is hereafter 
referred to as an “Assigned Space Change”).  Port shall give Permittee written notice (the 
“Change Notice”) setting forth a description of the Required Relocation or the Assigned Space 
Change, as applicable, the approximate effective date thereof (the “Target Effective Date”), and 
the “Maximum Reimbursement Amount,” if any (as may be authorized in writing by the Director 
in his or her sole discretion, if One Hundred Thousand ($100,000) Dollars or less, or if more, by 
the Board in its sole discretion and set forth in a resolution duly adopted by the Board), for 
Permittee’s remodeling of the replacement Assigned Space or for Permittee’s 
expansion/contraction work, and with respect to a Required Relocation, the location of the on-
Airport replacement Assigned Space, as  conclusively determined by the Port.  The Change 
Notice shall be given no less than three (3) months prior to the Target Effective Date. 

(b) With respect to a Required Relocation, if the replacement Assigned 
Space or the Maximum Reimbursement Amount is deemed unsatisfactory to Permittee, then 
Permittee may, by giving written notice thereof to Port within thirty (30) days after the Change 
Notice is given, terminate this Permit on the Target Effective Date.  In the event Permittee timely 
gives such notice of termination, then this Permit shall terminate on the Target Effective Date, 
and on such date, Permittee shall surrender the Assigned Space in the condition required by 
Section 20 of Attachment “A” to this Permit.  Unless this Permit has been terminated by 
Permittee pursuant to the foregoing provisions of this Paragraph H.1(b), then Permittee shall 
surrender such Assigned Space and relocate to the replacement Assigned Space on a date (the 
“Surrender Date”) determined by Port (which shall be no earlier than the Target Effective 
Date).  On the Surrender Date, Permittee shall surrender such Assigned Space in the condition 
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required by Section 20 of Attachment “A” to this Permit as if this Permit had terminated on the 
Target Effective Date.  Unless this Permit has been terminated by Permittee pursuant to the 
foregoing provisions of this Paragraph H.1(b), then in the event of a Required Relocation 
pursuant to this Paragraph H.1(b), Permittee shall refurbish, redecorate, and modernize the 
interiors and exteriors of the replacement Assigned Space, such that the replacement Assigned 
Space is of at least the same quality as the original Assigned Space.  All such work shall be 
subject to all of the applicable requirements of this Permit, including without limitation, Section 
1 of Attachment “A” to this Permit.  If a Maximum Reimbursement Amount for the work has 
been established pursuant to Paragraph H.1(a) above, then once the remodeling of the 
replacement Assigned Space is completed, and Port has approved the work, Permittee must 
submit to Port (i) a certificate from Permittee’s architect certifying that the remodeling was 
completed in strict compliance with the plans and specifications approved by Port, (ii) a 
summary of all costs incurred, including copies of paid invoices and cancelled checks showing 
the costs actually paid by Permittee for the remodeling of the replacement Assigned Space and 
Permittee’s out-of-pocket moving costs, and (iii) lien releases from all contractors, 
subcontractors, and materialmen entitled to payment in connection with the remodeling of the 
replacement Assigned Space.  Following its review and approval of those submissions, Port will 
reimburse Permittee for all reasonable costs of remodeling the replacement Assigned Space and 
moving its merchandise and other personal property to the replacement Assigned Space from the 
original Assigned Space; provided that in no event will Port be obligated to reimburse Permittee 
for more than the Maximum Reimbursement Amount, if any, or to pay or reimburse Permittee 
for any other costs or expenses, including business interruption costs.   

(c) With respect to an Assigned Space Change where the square footage 
of the Concession Unit originally included in the Assigned Space will be expanded or contracted 
by more than ten percent (10%), Permittee may terminate this Permit by giving notice thereof to 
Port within thirty (30) days after the Change Notice is given.  In the event Permittee timely gives 
such notice of termination, then this Permit shall terminate on the Target Effective Date, and on 
such date, Permittee shall surrender the Assigned Space in the condition required by Section 20 
of Attachment “A” to this Permit.  If Permittee does not timely cause this Permit to terminate 
pursuant to the foregoing, Permittee shall in accordance with all of the applicable requirements 
of this Permit, including, without limitation, Section 1 of Attachment “A” to this Permit, cause 
the Assigned Space to be expanded or contracted as described in the Change Notice on or before 
the Target Effective Date.  If a Maximum Reimbursement Amount for the work has been 
established pursuant to Paragraph H.1(a) above, then once the expansion/contraction work is 
completed, and Port has approved the work, Permittee must submit to Port (i) a certificate from 
Permittee’s architect certifying that the expansion/contraction work was completed in strict 
compliance with the plans and specifications approved by Port, (ii) a summary of all costs 
incurred, including copies of paid invoices and cancelled checks showing the costs actually paid 
by Permittee for the expansion/contraction work, and (iii) lien releases from all contractors, 
subcontractors, and materialmen entitled to payment in connection with the 
expansion/contraction work.  Following its review and approval of those submissions, Port will 
reimburse Permittee for all reasonable costs of the expansion/contraction work; provided that in 
no event will Port be obligated to reimburse Permittee for more than the Maximum 
Reimbursement Amount, if any, or to pay or reimburse Permittee for any other costs or expenses, 
including business interruption costs. 
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(d) Permittee shall maintain in a true and accurate manner and in 
accordance with generally accepted accounting principles, such original books and records as 
would normally be examined by an independent certified public accountant pursuant to generally 
accepted auditing standards in performing an audit or examination of the expenditure of all funds 
for which reimbursement, if any, has been made by the Port pursuant to Paragraph H.1(b) or 
Paragraph H.1(c) above.  The Port shall have the right, upon three (3) business days notice, at 
any time until the expiration of 36 months after the last such reimbursement by the Port (or such 
longer period as is reasonably required for the Port to conclude an audit commenced within such 
36 month period) to audit and copy such books and records and source documents relating to 
such expenditures.  Such books and records shall be made available at the Assigned Space or at 
the offices of the Port; provided, however, that if such is not possible, Permittee shall pay for all 
reasonable and actual costs incurred by the Port in inspecting and auditing such books and 
records, including but not limited to travel, lodging and subsistence costs.  If the Port determines 
within such audit period that any such reimbursement by the Port should not have been made to 
Permittee, then the amount of such improper reimbursement, plus the delinquency charge 
provided for in Section 26 of Attachment “A” to this Permit from the date of reimbursement to 
the date of repayment to the Port, shall be repaid by Permittee to Port promptly after Port’s 
written demand. 

(e) With respect to any Required Relocation or Assigned Space Change, 
unless this Permit has been terminated by Permittee pursuant to the foregoing provisions of this 
Paragraph H, the applicable Minimum Annual Guaranty shall, effective on the applicable 
Surrender Date, in the case of a Required Relocation, and effective on the applicable Target 
Effective Date, in the case of an Assigned Space Change, be increased, or decreased, as the case 
may be, pro rata, to reflect the increase or decrease, as the case may be, in the size of the 
replacement or expanded or contracted Assigned Space compared to the original Assigned 
Space, as determined by the Port. 

(f) In the event of a Required Relocation or Assigned Space Change, 
unless this Permit has been terminated by Permittee pursuant to the foregoing provisions of this 
Paragraph H, the Port shall send to Permittee and Permittee shall execute and return to the Port 
an amendment to this Permit to reflect the Required Relocation or the Assigned Space Change.    

Paragraph H.2  Future Terminal Buildings Additions.  Permittee acknowledges 
that, in addition to the Terminal 2 Extension, the Port is planning to add additional terminal 
buildings and/or concourses after the Commencement Date and during the Term of this Permit.  
Port and Permittee acknowledge and agree that Permittee shall have no right to lease concession 
spaces in any future terminal buildings and/or concourses at the Airport. 

Paragraph I.  OPERATION OF CONCESSION UNITS. 

Paragraph I.1  Management. 

(a) Service Contracts and Subleases.  All service contracts, as deemed 
necessary by Port to maintain operation of the Concession Units, entered into by Permittee with 
respect to its responsibilities shall: (a) be in the name of Permittee; (b) be assignable, at Port’s 
option, to Port or Port’s nominee; (c) include a provision for cancellation without payment of a 
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fee or penalty by Port or Permittee upon not more than thirty (30) days written notice; and 
(d) shall require that all contractors provide evidence of sufficient insurance upon request.  If this 
Permit is terminated, Permittee shall, at Port’s option, assign to Port or Port’s nominee all service 
agreements pertaining to the Concession Units.  Permittee shall deal at arm’s length with all third 
parties, and Permitee shall serve the Port’s interests at all times. 

(b) Quality Assurance Audits.  Permittee shall perform quality assurance 
audits on itself on at least a quarterly basis, as described on attached Exhibit “14”.  Port reserves 
the right to prescribe and revise the audit criteria at any time.  The purpose of said audits shall be 
to ensure consistent standards of Permittee’s customer service and quality.  

Paragraph I.2  Personnel. 

(a) Manager.  The management, maintenance, and operation of the 
Assigned Space shall be under the supervision and direction of an active, qualified, competent, 
and experienced manager, who shall at all times be authorized to represent and act for Permittee.  
Permittee shall cause such manager to be assigned a duty station or office in the Assigned Space 
at which he or she shall be available during normal business hours, and Permittee will at all times 
during the absence of such manager, assign or cause to be assigned a qualified subordinate to 
assume and be directly responsible for the carrying out of the manager’s supervising duties.  
Permittee will provide to Port and update as necessary, contact information for Permittee’s 
managers to allow Port to contact them in emergencies or during non-business hours. 

(i) Adequate and Competent Staff.  Permittee shall employ a 
sufficient number of properly trained personnel to manage and operate the Assigned Space at its 
maximum capacity and efficiency at all times that the Concession Units are opened for business.  
Sufficient number is a number which consistently provides customers with no unreasonable 
delay or inconvenience, as determined by Port through the development of standards, in moving 
through point of sale or selecting products or service.  All personnel shall be clean, neat in 
appearance and attired in proper uniform, if required, with name tag clearly visible.  Permittee 
shall ensure that all employees of Permittee conform to personal hygiene and food handling 
requirements established by the Airport Rules and Regulations and the Laws (as such terms are 
defined in Section 12(1) of Attachment “A” to this Permit), whichever is most stringent.  
Permittee must ensure that all employees can adequately communicate with customers and are 
professional and courteous in interactions with customers.   

(ii) English Language.  Permittee understands and agrees that 
its operation at the Airport necessitates contact with the public, both in the course of normal 
business operations and in rendering public services such as making reasonable change, giving 
directions, and providing general assistance to the public.  Employees in positions that involve 
contact with the public must be capable of speaking and understanding the English language at a 
high level consistent with the effective and efficient performance of the duties of the position.  

(iii) Port Objections.  Port shall have the right to object to the 
demeanor, conduct, and appearance of any employee of Permittee or those doing business with 
them, subject to applicable Laws.  Permittee shall take all steps reasonably necessary to remedy 
the cause of the objection.  After written notice from Port, Permittee shall ensure the immediate 
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removal from the Assigned Space or discipline in accordance with Permittee’s employee 
discipline policy for any employee or other representative of Permittee who participates in 
improper or illegal acts on the Airport, who violates any of the  Airport Rules and Regulations or 
any provision of the Permit, or whose continued presence on the Airport is, in the opinion of 
Port, deemed not to be in the best interests of Port.  However, in certain situations, Port shall 
have the right to request Permittee to take immediate action via a telephone call.  Permittee shall 
not allow any of its agents, servants, contractors, or employees to conduct business in a loud, 
noisy, boisterous, offensive, or objectionable manner, and shall confine their business on the 
Airport to that of operating the Concession Units unless otherwise approved in writing by Port. 

(iv) Port Not Liable for Employment Issues.  This Permit is not 
one of agency by Permittee for Port, but one with Permittee engaged independently in the 
business of managing the Assigned Space on its own behalf.  All employment arrangements and 
labor agreements are, therefore, solely Permittee’s rights, obligations and liabilities, and Port 
shall have no obligations or liability with respect thereto.  Permittee shall defend, indemnify, and 
hold harmless, Port from any claims or causes of action of whatever nature that may be brought 
by present or former employees, present or former independent contractors, present or former 
labor unions, including any labor unions seeking to represent the employees or applicants for 
employment by Permittee.  

Paragraph I.3  Quality of Products and Services. 

(a) First Class.  It is an express condition of this Permit that Permittee  
conduct the Permitted Uses under this Permit in a first class, business like, safe, efficient, 
courteous and accommodating manner, in accordance with all of the requirements of this Permit, 
including without limitation, Paragraph I.3(b) below, and the Airport Pricing Policy, as provided 
in Paragraph B.4 above, so as to maximize Gross Receipts (as defined in Section 13 of 
Attachment “A” to this Permit).  Port has foremost in mind providing the air traveler and the 
public with facilities, service and food and beverages of first class quality, commensurate with 
the trade accustomed to using facilities of this kind.  Permittee must ensure that the air travelers 
and public are served and dispensed first class quality foods with adequate portions.  Permittee 
shall ensure that a decor is established and maintained substantially in accordance with Port 
design and facility plan, that each Concession Unit is maintained and operated in a first-class 
manner and that at all times the Assigned Space is kept in a safe, clean, orderly and inviting 
condition, satisfactory to Port.  To accomplish these desires, Permittee must periodically review 
or cause to be reviewed, operations of the Concession Units operated by Permittee  at the 
Airport.  

(b) Adequate Products and Service.  Permittee shall ensure that the air 
traveler and public are furnished adequate services, and that Permittee shall keep in stock and 
have ready for sale at all times of operation a wide-range stock of food and beverage products for 
sale of first class character and quality in sufficient supply to meet the demand of customers at 
the Airport.  Permittee must ensure the product variety is adequate for each Concession Unit. 

If Port identifies any problem areas with respect to operation of the Concession 
Units, including without limitation quality and quantity of products or services offered, including 
the selection of items offered being inadequate in general, Permittee shall be notified in writing 
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by Port and shall correct, or cause to be corrected, such problem or problems within one (1) day, 
unless a longer period of time is required, but in no event shall the time-period extend beyond ten 
(10) days after transmission of written notice by Port, unless Port permits a longer period.  
Failure of Permittee to so correct problem areas constitutes a default under Section 19 of 
Attachment “A” to this Permit.  

(c) Trends and Merchandising; Public Services.  Permittee shall employ 
attractive merchandising enticing customers to purchase food and beverages.  Permittee shall 
develop and implement creative and effective merchandising means within the Assigned Space, 
including without limitation, food and beverage displays; display cases; promotional displays; 
attractive packaging; menu boards or table-top menus; and pictures of food and beverage 
products.  Permittee shall use its highest and best efforts in its product assortment.  Prices for all 
food and beverages, including alcoholic beverages, shall be displayed on menus or menu boards 
and available to all customers.  All merchandise and other items used in Permittee operations 
shall conform in all respects to all applicable Laws and the Airport Rules and Regulations.  All 
food, drinks, beverages, confections, and other items sold or kept for sale by the Concession 
Units shall be of high quality, wholesome and pure, and must conform in all respects to 
applicable Laws and the Airport Rules and Regulations.  Permittee must adhere to the most 
stringent requirements in the foregoing.  In addition, Port may require additional products that 
are in public demand to be added to Permittee’s menus.  Permittee printed menus shall include 
the appropriate use of descriptive terminology that accurately describes the food or beverages 
being offered and that includes no false or misleading claims.  In addition, Permittee shall render 
the following public services:  make reasonable change, give directions, and assist the public 
generally.  Permittee recognizes that the Airport is space constrained and in order to maximize 
space for Permittee’s operations, areas normally designated for passenger seating have been 
removed.  Permittee shall not restrict seating in any of its Assigned Space to “customers only” 
and shall not refuse seating to any passenger who fails to make a purchase.  Permittee shall have 
the right, however, to only permit food purchased from Permittee to be consumed on the 
Assigned Space.  Permittee shall take all reasonable measures in every proper manner to 
maintain, develop, and increase the business conducted by it at the Concession Units.  Permittee 
will not divert or cause to be diverted any business from the Airport. 

Port reserves the right to approve or disapprove all products, prices, and product 
displays.  Permittee hereby affirms that Port, in its sole discretion, has the absolute right to 
require that Permittee discontinue the sale of any product Port deems unsatisfactory, distasteful, 
or inappropriate for any reason, in its sole and absolute discretion, and to require Permittee to 
modify product displays for any reason, and the failure of Permittee to comply therewith within 
one (1) day after transmission of written notice from Port constitutes a default under Section 19 
of Attachment “A” to this Permit.     

Port reserves the right to approve the pricing on all menu boards and printed 
menus used by Permittee prior to their initial installation as part of the menu board design 
review.   

Paragraph I.4  Franchise Standards.  Where applicable to the Concession Units, 
all franchise standards shall be met or exceeded.  Permittee shall provide Port with copies of 
each Concession Unit’s franchise standards and related performance audit forms prior to such 
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Concession Unit’s opening date.  Copies of inspections conducted by the franchisee, franchisor, 
or any mystery shopper service hired by the franchisee or franchisor shall be sent to Port within 
ten (10) days of receipt by Permittee.  

Paragraph I.5  Reports and Surveys.  At Port's request, but no more often than 
once per quarter, Permittee shall meet with Port and make available for inspection all customer 
survey results, mystery shopper reports, health department reports, product pricing (conducted 
pursuant to Paragraph B.4), and any quality assurance audits (conducted pursuant to Paragraph 
I.1(c)), along with recommended corrective action if the survey shows corrective action is 
needed.  If such information discloses any issue, in the sole discretion of Port, then Permittee 
must outline planned corrective action and discuss and disclose any additional available reports 
that measure the performance of the Concession Units.  

If Port conducts any customer satisfaction surveys, Port shall share results with 
Permittee, along with recommended corrective action, if appropriate.  Permittee shall promptly 
undertake any such corrective action disclosed by either Permittee’s or Port’s surveys.   

Permittee must submit to Port on a quarterly basis all reports detailing the results 
of all customer survey results, mystery shopper reports, health department reports, brand audits, 
and any other types of reports requested by Port.   

Port reserves the right to audit Permittee regarding compliance with this 
Paragraph I.5.   

Paragraph I.6  Advertised Sales or Promotions.  Permittee is required to 
participate in all advertised sales or promotions conducted by Permittee’s parent corporation, if 
any, its franchisor, if any, or its selected operating brands, including but not limited to television, 
newspaper, radio and print media sales and promotions.  Permittee is not required to participate 
in: 

1. Liquidations, moving sales or closeouts or products or brands. 
 

2. Internet promotions. 
 

3. Specific mall-based advertisements. 
 

Permittee must make every reasonable effort to ensure that all corporate 
advertisements that list multiple locations will list the Concession Units as participating locations 
for promotions or sales.  In the event that participation in a sale or promotion harms the 
Permittee, the Permittee may request in writing to Port permission to not participate, which Port 
shall not unreasonably withhold.  Permittee and Port agree to meet quarterly to review this 
requirement in light of all other revenue and customer service impacts. 

Paragraph I.7  Credit/Charge Cards and Traveler’s Checks.  At all times during 
the Term of this Permit and any holdover period, Permittee  shall accept as payment for goods 
and services nationally recognized credit, debit or charge cards, including without limitation 
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American Express, MasterCard, and VISA, as well as internationally recognized Traveler’s 
Checks.  Such cards shall be accepted for all purchases greater than five dollars ($5.00). 

Paragraph I.8  Public Address System.  Port shall have the right, in its sole 
discretion, to install one (1) or more public address system speakers in the Assigned Space for 
announcing flight arrivals and departures and other Airport information.  Permittee may only 
install a public address, paging, or other audio system on the Assigned Space with prior written 
approval of Port. 

Paragraph I.9  Pay Telephones.  Port shall provide for the installation of pay 
telephones as Permittee may reasonably desire within the Assigned Space, and Port will retain 
the income from such installations.  

Paragraph I.10  Noise and Lights.  No loudspeakers, televisions, video monitors, 
sound systems, audio players, radios, flashing lights or other devices shall be used in a manner so 
as to be heard or seen outside of the Assigned Space without the prior written consent of the 
Manager of Airport Properties. 

Paragraph J.  Permittee’s Operating Hours.  Commencing on the applicable Rent 
Commencement Date, Permittee will conduct the Permitted Uses from each Concession Unit 
diligently and continuously and will keep the Concession Units open for business with an 
adequate staff seven (7) days per week, including holidays, during the hours shown on attached 
Exhibit “5”, as they may be modified from time to time by written notice from the Manager of 
Airport Properties.  Permittee may not vacate or abandon the Assigned Space at any time.   

Paragraph K.  Administrative Fees.  The parties agree that Permittee’s performance of 
its obligations under this Permit are extremely important to Port and that Permittee’s failure to 
perform those activities will result in administrative and monitoring expenses to the Port and its 
staff.  Therefore, the parties agree that the Administrative Fees described on attached Exhibit “7” 
are reasonable estimates of such expenses and shall be imposed on Permittee at the sole 
discretion of the Director or his or her designee for any of the violations described on said 
Exhibit “7”.  The Director may elect to waive an assessment of Administrative Fees for a 
particular violation, but no such waiver shall apply to prior or subsequent violations of the same 
or any other provision of this Permit, and such waiver shall not be deemed to set a precedent for 
further waivers. If the Permittee disputes the violation that resulted in the imposition of an 
Administrative Fee, it may submit, within ten (10) days of its receipt of written notice of the 
Administrative Fee, a written request for a review of such Administrative Fee, to the Airport 
General Manager pursuant to Article 11.3 of Port Ordinance No. 3549 (or any successor thereto), 
in which event the hearing procedures set forth in said Article 11.3 shall be applicable to Port 
and Permittee with respect to such Administrative Fee. 

The Port’s right to impose the foregoing Administrative Fees shall be in addition to and 
not in lieu of any and all of Port’s rights under this Permit, in the Airport Rules and Regulations, 
or at law or in equity.  Port’s decision to impose an Administrative Fee on Permittee for one of 
the violations described on attached Exhibit “7” shall not preclude Port, in the event Permittee 
subsequently commits the same or a different violation, from exercising any of such other rights 
of the Port, including, without limitation, its right to terminate this Permit pursuant to Section 19 
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of Attachment “A” to this Permit.  Port shall have no obligation to Permittee to impose 
Administrative Fees or fines on or otherwise take any action against any other tenant or 
permittee at the Airport. 

During the term of this Permit the Director of Aviation may reasonably adjust upward the 
amount of the Administrative Fees set forth in Exhibit “7” by providing Permittee six months’ 
advance written notice. 

Paragraph L.  Permittee’s Due Diligence; No Representations or Warranties by 
Port.  Permittee acknowledges that it has conducted its own due diligence investigation of its 

prospects for successfully operating its Permitted Uses at the Airport, and has made its own 
determination of the accuracy of any information provided by Port with respect to the financial 
results of any prior operator of any similar business at the Airport, that Port has made no 
representations or warranties to Permittee with respect to any of such matters, and that all prior 
discussions between Port and Permittee with respect to such matters are superseded by this 
Permit pursuant to Section 40(8) of Attachment “A” to this Permit. 

. 

Paragraph M.  Airport Concession Disadvantaged Business Enterprise 
Requirements. 

The Port strictly prohibits all unlawful discrimination and preferential treatment in contracting, 
subcontracting and purchasing, including the Permitted Uses or any subcontracting or purchasing 
under this Permit (the “Port Non-Discrimination Policy”).  Additionally, this Permit is subject 
to the requirements of the U.S. Department of Transportation’s regulation, 49 Code of Federal 
Regulations Part 23 (the “ACDBE Rules”).  Permittee shall comply with the Port Non-
Discrimination Policy and the ACDBE Rules and shall not discriminate against any business 
owner because of the owner’s race, color, religion, sex, national origin, ancestry, age (over 40), 
physical or mental disability, cancer-related medical condition, a known genetic pre-disposition 
to a disease or disorder, veteran status, marital status, or sexual orientation in connection with its 
performance under this Permit, the management of the Permitted Uses, or purchasing.  The 
Permittee shall cooperate with the Port in the Port’s program of recruiting, training, providing 
technical assistance and holding workshops to ensure that contracting, subcontracting and 
purchasing opportunities available under this Permit are accessible and available to all qualified 
businesses owners, including Airport Concession Disadvantaged Business Enterprises, as 
defined in the ACDBE Rules (“ACDBE’s”). Permittee acknowledges that the Port is required to 
develop and obtain approval of the Federal Aviation Administration (the “FAA”) of an ACDBE 
plan (the “ACDBE Plan”) under the ACDBE Rules and Permittee agrees to comply with any 
applicable provisions of an ACDBE Plan approved by the FAA and adopted by the Board. 

  (a) Permittee agrees that within 60 days after the expiration of each 
calendar quarter during the Term of this Permit, it will provide a report to the Port, in 
substantially the form attached as Exhibit “10” certified by the Chief Financial Officer or another 
officer of Permittee acceptable to the Port, describing the dollar amount of its purchases or leases 
of goods and services during such calendar quarter from any vender that is certified as an 
ACDBE pursuant to the ACDBE Rules, together with documentation, in form acceptable to the 
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Port, of its good faith efforts during such calendar quarter to obtain other ACDBE providers of 
goods and services. Permittee shall also provide such additional information to the Port, 
including any ACDBE participation in direct ownership of the Permittee’s business, as the Port 
may reasonably request in order to permit the Port to comply with the requirements of the 
ACDBE Rules, including the developing, establishing, meeting and monitoring of the ACDBE 
goal for car rentals.  

   (b) In the event that Port, as part of its plan to comply with the 
ACDBE Rules, adopts a plan (an “ACDBE Plan”), Permittee shall comply with the terms and 
conditions of such ACDBE Plan applicable to Concessions other than rental car companies.   

   (c) The Permittee’s breach of its obligations under subparagraphs (a) 
or (b) above shall be a Default by Permittee under Section 19(1) of Attachment “A” to this 
Permit and shall entitle the Port to exercise all of its contractual and legal remedies, including 
termination of this Permit. 

Paragraph N.  Additional Terms and Conditions.  Permittee does hereby further agree 
to abide fully by all of the Additional Terms and Conditions set forth in Attachment “A” to this 
Permit, which is incorporated herein and which forms a part of this Permit; provided, however, 
that in the event any provision of Paragraph A - Paragraph P of this Permit conflict expressly 
with the provisions of Attachment “A” to this Permit, then the provisions of Paragraph A - 
Paragraph P of this Permit shall prevail. 

Paragraph O.  Amendments.  Except as otherwise expressly provided in this Permit, 
amendments to this Permit may only be made by written agreement authorized by resolution or 
ordinance, as appropriate, duly adopted by the Board and executed by Permittee and Port. 
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ATTACHMENT "A" 
 

OTHER TERMS AND CONDITIONS OF SPACE/USE PERMIT 

Section 1. Construction of Improvements in Assigned Space. 

(1) Port shall have no obligation to perform any construction work or 
improvements to prepare the Assigned Space for Permittee. 

  (2) (a) Permittee shall not make or suffer to be made any alterations, 
additions, or improvements to the Assigned Space or any part thereof or attach any fixtures or 
equipment thereto (collectively, “Alterations”) without Port’s prior written consent.  All 
Alterations shall be at Permittee’s sole cost and expense.  Without limiting the generality of the 
foregoing, the initial layout and design of all Alterations shall conform to the Port’s established 
architectural design scheme for the Terminal Buildings, the provisions of the Port’s tenant 
improvement guide or if none has been adopted by the Port, in accordance with tenant 
improvement standards adopted by the Port (such guide or standards are hereafter the “TI 
Guide”), and the Work Letter approved by Port when it approves Permittee’s plans and 
specifications pursuant to Section 1(2)(a) below (the “Work Letter”).  Prior to the construction 
of any Alterations, Permittee shall pay the Port all applicable fees payable under all Port 
ordinances and resolutions, including without limitation Port Ordinance No. 3859 (or any 
successor thereto), and submit detailed plans and specifications to the Airport’s Design Review 
Committee for written approval. Permittee shall include with its plans and specifications 
schematic renderings of the public concession area, materials, a color board(s) and a detailed 
layout of the overall merchandising plan.  Port’s approval rights will extend to and include 
architectural and aesthetic matters and Port reserves the right to reject any designs submitted and 
to require Permittee to resubmit designs and layout proposals until they meet Port’s approval. In 
the event of disapproval by Port of any portion of the plans and specifications, Permittee will 
promptly submit necessary modifications and revisions thereof.  No changes or alterations will 
be made in said plans or specifications after approval by Port without the prior written approval 
of the Director or his or her designee.  Port agrees to act within a reasonable period of time upon 
such plans and specifications and upon requests for approval of changes or alterations in said 
plans or specifications.  One copy of plans and specifications for all improvements or subsequent 
changes therein or alterations thereof will, within fifteen (15) days after approval thereof by Port, 
be signed by Permittee and deposited with Port as an official record thereof.  Without limiting 
the requirements set forth above, Permittee acknowledges and agrees that Permittee may be 
required to obtain approvals for any desired Alterations from the Port’s Engineering Permit 
Department.  Nothing herein contained shall be construed to delay or otherwise affect the 
Commencement Date or the Rent Commencement Date. 

All construction shall be in conformity with the Work Letter, the latest edition of 
the TI Guide, and the plans and specifications submitted by Permittee and approved in writing by 
Port, the City and the Alameda County Health Department, and shall meet all applicable local 
building codes and ordinances and all other applicable Laws (as defined in Section 12 of this 
Attachment “A”).  Permittee warrants that the proposed improvements, if constructed or installed 
consistently with the plans and specifications approved by the Port, will comply with all 
applicable Laws, including without limitation the Americans With Disabilities Act of 1990 and 
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any amendments thereto (hereafter the “ADA Requirements”).  The Port’s approval of any 
plans and specifications submitted by Permittee shall not constitute the assumption of any 
liability by the Port for the compliance or conformity of such plans and specifications with such 
Laws, or for the accuracy or suitability of such plans and specifications for Permittee’s intended 
purposes, and Permittee shall be solely responsible for such plans and specifications. 

  (b) Permittee shall give written notice to Director not less than seven (7) days 
prior to the commencement of any Alterations in order that Port may post appropriate notices of 
non-responsibility, and agrees that such notices may remain posted until the acceptance of such 
work by Port.  Prior to commencing any such work or allowing Permittee’s contractors to have 
access to the Assigned Space, Permittee shall (i) coordinate all such work with Port’s Tenant 
Construction Coordinator or other aviation or engineering staff designated in writing by the 
Director (or with the Port’s contractor, if so directed in writing by the Director) so that 
Permittee’s work will not interfere with or cause a delay in any other construction activities 
authorized by Port, and (ii) provide Port with such completion bonds and labor and material 
bonds and builder’s all risk insurance in such form and amount and issued by such company or 
companies as shall be acceptable to Port.  Permittee shall be liable for any and all losses, 
liabilities, judgments, suits, claims, damages, costs and expenses (including attorneys fees, 
investigation costs, remediation costs, and court costs) of any kind or nature (collectively 
“Losses”) incurred by Port arising out of Permittee’s breach of its obligations under the prior 
sentence.  Permittee shall obtain, and pay all fees for all permits and business licenses required 
by the Port, the City of Oakland or other governmental authority having jurisdiction, for any 
Alterations, and it shall furnish copies of all such permits to Port prior to the commencement of 
any work. 

  (c) If and to the extent that Permittee’s activities or proposed Alterations 
trigger an obligation or requirement on the part of Port to make changes to the Airport (including 
ADA Requirements), Permittee shall indemnify, defend, and hold harmless Port from and 
against any Losses arising out of such activities or Alterations. 

  (d) Permittee shall pay for all labor done and materials furnished in any 
repairs or Alterations to the Assigned Space, and except as otherwise expressly authorized by 
Section 7(2) below, shall keep the Assigned Space and such improvements free and clear of any 
liens or encumbrances of any kind whatsoever created by or through Permittee.  If any such lien 
or encumbrance (except liens expressly authorized by Section 7(2) below) is filed, Permittee 
shall not be deemed to be in default if within ten (10) days after the filing thereof, Permittee, at 
its sole cost and expense, has provided or caused to be provided to the Port a lien release bond in 
accordance with California Civil Code, Section 3143 or successor statute, or such other 
assurance approved in writing by the Port.  If Permittee fails to do so, the Port shall have the 
right and option, but not the duty, to obtain such lien release bond or pay or otherwise discharge, 
stay or prevent the execution of any lien or encumbrance.  In such event, the Port shall not be 
deemed to have waived the Port’s right to declare Permittee in default under this Permit, and 
Permittee shall reimburse the Port for all sums expended in connection with such lien or 
encumbrance, including Port’s attorneys’ fees and costs, and such reimbursement shall be due 
and payable 10 days after Port’s written demand for any such payments, fees or costs.  Within 
ninety (90) days after Permittee’s completion of any Alterations within or to the Assigned Space, 
Permittee shall furnish to the Port a set of reproducible, final “as built” drawings of all such 
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Alterations, together with evidence acceptable to Port of Permittee’s out-of-pocket cost of such 
Alterations. 

Section 2. Mid-Term Refurbishment. 

(1) Permittee shall refurbish, redecorate and modernize the interior and 
exterior of the public area of each Concession Unit (the “Midterm Refurbishment”) after the 
fifth (5th) anniversary of the applicable Rent Commencement Date (the “Midterm 
Refurbishment Date”).  Midterm Refurbishment shall not mean the expenditure of money for 
those ordinary maintenance and repair items that should have been maintained and repaired in 
accordance with Section 3 below.  It is the intent of this Section 2 that the Concession Units shall 
undergo Midterm Refurbishment.  In connection with such refurbishment, redecoration, and 
modernization, Permittee shall invest a minimum amount in each Concession Unit (the 
“Minimum Mid-Term Amount”) equal to: 

$100.00 per square foot x Comparison Index 
of the Concession Unit  Base Index 

 
As used in this Permit, the following terms shall be defined as follows: 

“Base Index” shall mean the most recent Consumer Price Index published 
immediately prior to the Rent Commencement Date for each Concession Unit to which the Mid-
Term Refurbishment Date is applicable. 

“Comparison Index” shall mean the most recent Consumer Price Index 
published immediately prior to the applicable Mid-Term Refurbishment Date. 

“Consumer Price Index” or the “Index” shall mean the index published by the 
United States Department of Labor, Bureau of Labor Statistics, known as the Consumer Price 
Index for Urban Wage Earners and Clerical Workers, All Items, San Francisco-Oakland (1982-
84 equals 100), or the official successor of said Index.  In the event such index is discontinued, 
then “Consumer Price Index” or “Index” shall mean an index chosen by Director which is, in 
Director’s reasonable judgment, comparable to the index specified above. 

(2) On or before the date that is six (6) months prior to each Midterm 
Refurbishment Date, Permittee shall give notice to Port of its intended plan with respect to such 
refurbishment requirements.  All such refurbishments will be subject to all of the applicable 
requirements of this Permit, including without limitation Section 1 above.  Permittee shall 
complete all such refurbishments of each Concession Unit on or before the date that is six (6) 
months after the applicable Midterm Refurbishment Date for that Concession Unit. 

(3) Within thirty (30) days after substantial completion of the Midterm 
Refurbishment of each Concession Unit, Permittee must provide to Port an affidavit, signed by 
Permittee and any of the Permittee’s general contractor, architect or construction manager, under 
penalty of perjury, stating the construction costs paid by Permittee to complete such Midterm 
Refurbishment, together with copies of paid invoices and lien waivers substantiating the costs 
stated in the affidavit.  If the construction costs paid by Permittee to complete such Midterm 
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Refurbishment do not equal or exceed the Minimum Mid-Term Amount for the Concession Unit, 
then Permittee shall pay Port within sixty (60) days of substantial completion of such Midterm 
Refurbishment of that Concession Unit an amount equal to the deficiency.  Permittee shall 
maintain in a true and accurate manner and in accordance with generally accepted accounting 
principals, such books and records as would normally be examined by an independent certified 
public accountant pursuant to generally accepted auditing standards in performing an audit or 
examination of such Midterm Refurbishment.  At any time, upon three (3) business days notice, 
Port or its representatives may audit and copy all of Permittee’s books, records and source 
documents related to the construction costs paid by Permittee to complete such Midterm 
Refurbishment.  Such books and records shall be made available at the Assigned Space or at the 
offices of the Port; provided, however, that if such is not possible, Permittee shall pay for all 
reasonable and actual costs incurred by the Port in inspecting and auditing such books and 
records, including but not limited to travel, lodging and subsistence costs.  If the audit reveals 
that the construction costs paid by Permittee were less than those stated in Permittee’s affidavit, 
then Permittee must pay Port for the costs incurred by Port in connection with the audit plus any 
additional deficiency discovered between the construction costs paid by Permittee and the 
Minimum Mid-Term Amount for the Concession Unit, plus interest thereon at the rate provided 
in Section 26 below from the date of substantial completion of such Midterm Refurbishment of 
the Concession Unit until payment has been received by the Port. 

Section 3. Maintenance and Repair of Assigned Space. 

(1) PERMITTEE SPECIFICALLY ACKNOWLEDGES AND AGREES 
THAT PORT IS LEASING THE ASSIGNED SPACE TO PERMITTEE ON AN “AS IS WITH 
ALL FAULTS” BASIS AND THAT PERMITTEE IS NOT RELYING ON ANY 
REPRESENTATIONS OR WARRANTIES OF ANY KIND WHATSOEVER, EXPRESS OR 
IMPLIED, FROM PORT OR ITS AGENTS, AS TO ANY MATTERS CONCERNING THE 
ASSIGNED SPACE, INCLUDING:  (i) the quality, nature, adequacy and physical condition and 
aspects of the Assigned Space, including, but not limited to, landscaping, (ii) the quality, nature, 
adequacy, and physical condition of soils, geology and any groundwater, (iii) the existence, 
quality, nature, adequacy and physical condition of utilities serving the Assigned Space, (iv) the 
development potential of the Assigned Space, and the use, habitability, merchantability, or 
fitness, suitability, value or adequacy of the Assigned Space for any particular purpose, (v) the 
zoning or other legal status of the Assigned Space or any other public or private restrictions on 
use of the Assigned Space, (vi) the compliance of the Assigned Space or its operation with all 
applicable Laws including without limitation, the ADA Requirements, (vii) the presence of 
Toxic Materials (as defined in Section 32 below) on, under or about the Assigned Space or the 
adjoining or neighboring property, (viii) the quality of any labor and materials used in any 
improvements in the Assigned Space, (ix) the condition of title to the Assigned Space, and 
(x) the agreements affecting the Assigned Space, including covenants, conditions, restrictions, 
ground leases, and other matters or documents of record or of which Permittee has knowledge or 
would have knowledge with due investigation.  The taking possession of the Assigned Space by 
Permittee shall, in itself, constitute acknowledgement by Permittee that the Assigned Space is in 
a condition satisfactory for its use; provided, however, that notwithstanding the foregoing 
acknowledgment, the Port acknowledges that the Permittee has not conducted an audit or 
inspection of the Assigned Space that would disclose the presence of, or contamination of the 
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Assigned Space by, Toxic Materials and therefore, except as expressly provided in Section 32 
below, the Permittee bears no responsibility for the removal, remediation or clean-up of Toxic 
Materials that were on the Assigned Space prior to Permittee taking possession thereof. 

(2) Except as otherwise expressly provided in this Section 3(2), the Port shall 
have no duty to maintain the Assigned Space or any improvements located thereon.  Permittee 
agrees that during the Term of this Permit, at its own cost and expense, it shall keep and maintain 
the Assigned Space in clean and first-class order and repair and in compliance with all applicable 
Laws, including the replacement of any facility of Port which requires replacement by reason of 
Permittee’s use or damage thereof or due to damage by others, excepting (a) ordinary wear and 
tear, (b) damage caused solely by the Port’s gross negligence or willful misconduct which shall 
be repaired by the Port at its expense, (c) damage due to casualty with respect to which the 
provisions of Section 37(1)(b) (ii)(v) or (y) below shall apply, or (d) damage due to a taking with 
respect to which the provisions of Section 37(2)(a) or Section 37(2)(b) shall apply.  Permittee 
hereby waives all right to make repairs at the expense of Port or in lieu thereof to vacate the 
Assigned Space, and waives the benefit of the provisions of California Civil Code Section 1941 
and 1942 or any successor statute thereto and any other similar law, statute or ordinance now or 
hereafter in effect. In addition, if it becomes necessary during the term of this Permit, as 
reasonably determined by the Manager of Airport Properties, Permittee will, at its own expense, 
redecorate and paint fixtures and the interior of the Assigned Space and improvements, and 
replace furniture, fixtures, wall, floor and window coverings, or other furnishings, which 
expenditures shall not diminish Permittee’s Midterm Refurbishment obligation under Section 2 
above.  Without limiting the generality of the foregoing, at all times, Permittee shall be solely 
liable for the facade of the Assigned Space separating the Assigned Space from the terminal 
Common Areas, including the external face thereof, all windows and display areas therein, and 
all finishes thereon.  If after thirty (30) days written notice from the Port, Permittee has failed to 
commence and diligently pursue completion of any and all such maintenance, replacement and 
repair which may be required to restore the Assigned Space and any of its improvements, 
fixtures, equipment and mechanical systems to the condition required by the second sentence of 
this Section 3(2), then Port shall have the right, but not the duty, to perform such maintenance, 
replacement and repair at Permittee’s expense and Permittee shall reimburse Port for such costs 
promptly upon Port’s written demand.  The performance of maintenance and repair by the Port 
shall in no event be construed as a waiver of the Permittee’s duty to maintain and repair as herein 
provided.  Unless the written approval of the Manager of Airport Properties or his or her 
designee has been first obtained in each instance, Permittee shall not alter the point of supply of 
any utilities in the Assigned Space.  Permittee shall not install any racks, stands or other display 
of merchandise or trade fixtures at the Airport outside of the Assigned Space without the prior 
written consent of the Manager of Airport Properties or  his or her designee.  Permittee shall not 
permit a work of visual art, as defined in 17 USC § 101, to be installed in the Assigned Space 
without providing Port with a written waiver, in form acceptable to Port, of the artist’s rights 
under the Visual Artists Rights Act of 1990, Pub. L. 101-650, and under applicable California 
law, and without obtaining Port’s prior written approval. 

The parties acknowledge and agree that Permittee’s obligations under this Section 
3 are a material part of the bargained-for consideration under this Permit.  Permittee’s 
compliance obligations shall include, without limitation, the obligation to make substantial or 
structural repairs and alterations to the Assigned Space, regardless of, among other factors, the 
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relationship of the cost of curative action to the Rent under this Permit, the length of the then 
remaining Term hereof, the relative benefit of the repairs to Permittee or Port, the degree to 
which curative action may interfere with Permittee’s use or enjoyment of the Assigned Space, 
the likelihood that the parties contemplated the particular requirement involved, or the 
relationship between the requirement involved and Permittee’s particular use of the Assigned 
Space.  No occurrence or situation arising during the Term, nor any present or future 
requirement, whether foreseen or unforeseen, and however extraordinary, shall relieve Permittee 
of its obligations hereunder, nor give Permittee any right to terminate this Permit in whole or in 
part or to otherwise seek redress against Port.  Permittee waives any rights now or hereafter 
conferred upon it by any existing or future requirement to terminate this Permit, to receive any 
abatement, diminution, reduction or suspension of payment of Rent, or to compel Port to make 
any repairs to comply with any such requirement, on account of any such occurrence or situation. 

(3) Permittee shall at its own expense keep and maintain within the Assigned 
Space fire extinguishers and other portable fire fighting and emergency equipment of such 
number, type, and material as may be prescribed from time to time by the Airport Rules and 
Regulations, any agency, department, or bureau of the City, or other governmental authority 
having jurisdiction. 

Section 4. Other Operational Requirements. 

(1) Permittee shall not, without the prior written consent of Director, reference 
Port or the Airport for any purpose other than the address of the business to be conducted by 
Permittee in the Assigned Space, nor will Permittee do or permit anything in connection with 
Permittee’s business or advertising which in the judgment of Port may reflect unfavorably on 
Port or the Airport, or confuse or mislead the public as to the relationship between Port and 
Permittee. 

(2) Permittee must keep the display windows of the Concession Units in  the 
Assigned Space suitably illuminated at all times and display its hours of operation in a manner 
that is clearly visible from the entrance to each such Concession Unit. 

(3) Permittee must keep the Assigned Space free of pests and vermin, and 
must dispose of all trash and debris in the Assigned Space using covered, leak-proof containers, 
including recycling containers, approved by the Port and in locations designated by the Port.  
Permittee may not place or leave or permit to be placed or left in or upon any part of the 
Common Areas or corridors adjacent to the Assigned Space any garbage, debris or refuse.  
Permittee must install and maintain, and regularly clean and empty, all grease traps in the 
Assigned Space and dispose of the contents thereof in compliance with all applicable Laws, and 
Permittee will use its own EPA identification number and list itself as the owner on the Uniform 
Hazardous Waste Manifest or other Profile sheets if any need to be filled out in order for 
Permittee to comply with its obligations under this sentence.  Upon the termination of this 
Permit, the Port may, at its sole option, require Permittee to remove any or all grease traps at 
Permittee’s sole cost and expense, and in compliance with all Laws. 

(4) Permittee acknowledges that the operational requirements of the Airport 
as an airport facility, including without limitation security requirements, are of paramount 
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importance. Permittee acknowledges and agrees that it must conduct its business in a manner that 
does not conflict with the operational requirements of the Airport as an airport facility and that 
fully accommodates those requirements. Without limiting other waivers herein, Permittee waives 
all claims for any Losses arising out of or connected to the operation of the Airport as an airport 
facility. Without limitation on the foregoing, Permittee must: 

(a) cause all deliveries and dispatches of food and beverage products, 
supplies, fixtures, equipment and furniture to be made and conveyed to or from the Assigned 
Space by means and during hours established by Director in Director’s sole discretion.  Port has 
no responsibility regarding the delivery or dispatch of Permittee’s products, supplies, fixtures, 
equipment and furniture.  Permittee may not at any time park its trucks or other delivery vehicles 
in Common Areas; and 

(b) not park within the parking areas of the Airport except in those 
areas, if any, designated by Port pursuant to permits obtained from the Airport.  Nothing herein 
shall imply that Permittee shall be able to secure any on-Airport parking privileges. 

(5) Without limiting any other provision herein, Permittee shall not:  (a) use 
or permit the use of the Assigned Space for the conduct in or on the Assigned Space as an outlet 
store or a second-hand store;  (b) advertise any distress, fire, bankruptcy, liquidation, relocation, 
closing, or going-out-of-business sales; (c) use or permit the use on the Assigned Space of any 
pinball machines, videogames, computer or electronic games, or other devices or equipment for 
amusement or recreation, or any vending machines, newspaper racks, pay telephones, or other 
coin, token, or credit card-operated devices; (d) cause or permit anything to be done, in or about 
the Assigned Space, or bring or keep anything thereon which might (i) increase in any way the 
rate of fire insurance on the terminal building complex or any of its contents; (ii) create a 
nuisance; (iii) in any way obstruct or interfere with the rights of others in the terminal buildings  
or injure or annoy them; (e) commit or suffer to be committed any waste upon the Assigned 
Space; (f) use or allow the Assigned Space to be used for any improper, immoral, unlawful or 
objectionable purpose; (g) place any loads upon the floor, walls or ceiling of the Assigned Space 
which endanger the structure or obstruct the  sidewalk, passageways, stairways or escalators, in 
front of, within, or adjacent to the terminal buildings; (h) use any advertising or promotional 
medium that may be seen, heard, or otherwise experienced outside the Assigned Space (such as 
searchlights, barkers or loudspeakers); (i) distribute handbills or circulars to Airport patrons or to 
cars in the parking lots, or engage in any other advertising at the Airport and outside of the 
Assigned Space, except through Port’s authorized terminal display advertising concessionaire or 
the Port’s authorized outdoor advertising concessionaire; or (j) do or permit to be done anything 
in any way tending to injure the reputation of Port or appearance of the Airport. 

(6) Permittee shall, if required by Director, employ, at its own cost and 
expense, an investigative organization approved by Director for the purpose of making 
investigations and observations and preparing a written report for Permittee of the carrying out of 
any pricing policies, revenue control, and operational techniques being used on the Assigned 
Space.  Permittee shall cause such investigation and observation to be made at such reasonable 
times and in the manner directed by Director, and the investigator shall deliver forthwith to 
Director a true and complete written copy of any such reports made for Permittee. 
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(7) In the event Permittee receives any customer complaint with respect to 
Permittee’s operations in the Assigned Space, Permittee shall promptly respond in writing to the 
complainant, with a copy to the Director, and shall make a good-faith attempt to explain, resolve 
or rectify the cause of the complaint.  If Port establishes a toll free customer complaint telephone 
number, Permittee shall be required to participate and shall respond to complaints immediately.  
All other issues regarding the quality of service and/or prices raised on Port’s own initiative may 
be submitted to Permittee for response, which response shall be provided by Permittee to the 
Port’s Director within two (2) days. 

Section 5. Signage and Advertising. 

Permittee may not install any signage outside its Assigned Space, or any signage 
inside its Assigned Space that is visible from outside a Terminal building except signage 
advertising the name or logo, or both, of the business conducted by Permittee for the Permitted 
Uses in the Assigned Space.  Any signage that is not prohibited by the first sentence of this 
Section 5 that Permittee wants to install or display in or on the Assigned Space must be approved 
in advance and in writing by the Director or his or her designee, including but not limited to, the 
number, size, height, location, color and general type and design of each such sign. 

Permittee shall not display any advertising, promotional, or informational 
pamphlets, circulars, brochures or similar materials relating to its business in or about the 
Assigned Space, except as expressly approved by the Director or his or her designee in writing.  
In no event shall Permittee be permitted to display advertising or promotional materials on behalf 
of or benefiting third parties, such as credit card applications, table cards, banners, easel signs, 
travel promotions, banks, vendor supplied equipment displaying overt advertising, or the like.  
Without limiting the foregoing restrictions on advertising, in no event will there be permitted on 
the Assigned Space any advertising or promotion of cigarettes or tobacco products.  No 
advertising or promotion shall be permitted on packaging (cups, cup holders, wrappers, bags, 
sacks, and the like) referring to or benefiting a third party, except (1) such packaging may 
include the name and/or logo of the Concession Unit using such packaging; and (2) if the 
package contains the product that is included within (such as a soft drink or coffee brand) and 
such packaging is required under the terms of the applicable license or franchise agreement. 

Section 6. Intentionally Omitted. 

Section 7. Permittee’s Property. 

(1) Any and all property belonging to, or brought onto the Airport by 
Permittee or any of its officers, employees, agents, invitees or licensees shall be at the sole risk 
of Permittee.  Subject to Port’s right of approval as set forth in Section 1 hereof, Permittee may 
place and install trade fixtures and other personal property in the Assigned Space for use in 
connection with its operations hereunder (such trade fixtures and other personal property is 
hereafter collectively referred to as “Trade Equipment”), and the same shall be and remain the 
property of Permittee.  Permittee shall, however, be responsible for the cost of repairing any 
damage to the Assigned Space or any other improvements of Port which are caused by the 
removal of any such Trade Equipment.  Notwithstanding the foregoing, however, if Permittee 
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shall at any time be in default hereunder, then Port shall have the benefit of any statutory liens on 
Permittee’s property located in the Assigned Space which are available to it under the laws of the 
State of California, and except as otherwise expressly provided in Section 7(2) below, Permittee 
shall not remove or permit the removal of any of such property until all amounts secured by such 
liens have been paid and all other defaults under this Permit have been cured.  In addition, if at 
the end of the Term or upon the earlier termination of this Permit, Permittee has not removed 
such property, Port shall have the right, at Permittee’s expense, to remove and store or dispose of 
such property without liability to Permittee. 

(2) Some of Permittee’s Trade Equipment now or hereafter installed and used 
by Permittee on the Assigned Space may or will be directly financed by a third-party lender or 
otherwise subjected to a security interest or owned by an equipment rental company or vendor 
(“Equipment Lessor”) and leased to Permittee either directly from the Equipment Lessor or by 
way of equipment sublease or assignment of equipment Permit from an equipment sublessor 
(“Equipment Sublessor”).  If such lender, vendor, or equipment Lessor or Equipment Sublessor 
(or assignees) gives to Port written notice identifying the Trade Equipment prior to its 
installation on the Assigned Space, Port hereby agrees to recognize the rights therein of any such 
third-party lender, vendor, or Equipment Lessor or Equipment Sublessor (or assignee).  Port 
agrees that all such items of financed or leased Trade Equipment installed or to be installed on 
the Assigned Space shall be and remain personal property and not real property, notwithstanding 
the fact that the same may be nailed or screwed or otherwise attached or affixed to the Assigned 
Space, and further agrees to recognize the rights therein of any such third-party lender, vendor, 
or Equipment Lessor or Equipment Sublessor (or assignee).  Permittee shall have the right at any 
time, provided Permittee is not in default hereunder, to remove or replace any or all Trade 
Equipment, whether or not financed or leased, regardless of whether attached or affixed to the 
Assigned Space, and to the extent of their respective interests therein such third-party lender, 
vendor, or Equipment Lessor or Equipment Sublessor (or assignee) that timely gave the required 
written notice to the Port shall also have such a right regardless of whether Permittee is in default 
hereunder.  Any damage to the Assigned Space caused by such a removal shall be repaired 
promptly by and at the expense of Permittee or other party causing such removal.  Port agrees 
that it does not have and shall not assert any right, lien or claim in or to the Trade Equipment 
against any third-party lender, vendor, or Equipment Lessor or Equipment Sublessor (or 
assignee), that timely gave the required written notice to the Port, and, subject to the obligation 
promptly to repair any damage to the Assigned Space, such party may remove and dispose of the 
same without reference to, and free and clear of, any claim or other demand of Port; provided, 
however that no such disposal or sale may be made on the Assigned Space.  The Port agrees to 
execute upon request such reasonable documentation that confirms the foregoing provisions to a 
third party lender, lessor or other holder of a security interest, provided that Permittee is not in 
default hereunder and provided such documentation is approved as to form and legality by the 
Port Attorney. 

Section 8. WI-FI System. 

Permittee acknowledges that Port has installed an Airport-wide, open access 
wireless fidelity system (802.11g) that provides Wi-Fi services to the employees, passengers, 
tenants, and visitors at the Airport (the “Wi-Fi System”).  Permittee acknowledges and agrees 
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that a principal objective of Permittee in entering into this Permit is to ensure that:  (a) it has 
access to the Wi-Fi System, (b) the Wi-Fi System is utilized by all tenants throughout the Airport 
in order to help eliminate radio frequency interference (RFI) from competing wireless networks, 
and (c) any RFI issues are resolved amicably among Port, Permittee, and Port’s other tenants ((a) 
– (c) collectively referred to herein as the “Permittee Wi-Fi Objectives”).  In order to achieve 
the Permittee Wi-Fi Objectives, Permittee hereby agrees that during the Term: (1) Permittee shall 
utilize the Wi-Fi System for all of its private spectrum Wi-Fi services; and (2) on Port’s request, 
Permittee will participate with Port and Port’s other tenants in Port’s designated dispute 
resolution process to resolve any RFI issues.  Notwithstanding anything in this Permit to the 
contrary, in the event of any RFI between the Wi-Fi System and any third party wireless 
network, Port shall not be liable for any cost or damage arising directly or indirectly from such 
RFI, including, but not limited to, any degradation or inoperability of the third party wireless 
network. 

Section 9. Utilities. 

Port shall provide the Concession Unit with the utilities service as shown on 
attached Exhibit  “5”. 

Permittee shall be responsible for obtaining and paying for all other utility service 
to the Assigned Space.  Permittee shall pay for all utilities (including, without limitation, 
electricity, water, telephone, wireless access fee  and sewer) used or consumed in the Assigned 
Space, and Permittee shall pay the Port’s applicable Cost of Service Fee, calculated pursuant to 
the provisions of Port Resolution No. 02410, as such resolution may hereafter be amended or 
replaced, or under any other Port resolution or ordinance, either existing or hereafter adopted by 
the Port. 

Section 10. Port’s Right to Enter; Permittee’s Right of Access. 

(a) Port and its designated agents shall have the right to enter the 
Assigned Space at any reasonable time for inspection, maintenance, repair, attending to 
emergencies or any other reasonable purpose.  Such entry shall not constitute a forceable or 
unlawful entry or detainer of the Assigned Space. 

(b) Permittee and its officers, employees, agents and invitees shall, 
subject to the Airport Rules and Regulations, have the right of ingress and egress to and from the 
Assigned Space. 

Section 11. Taxes and Assessments. 

(1) This Permit may create a property interest that is subject to property 
taxation and Permittee, in whom the possessory interest is vested, may be subject to the payment 
of property taxes levied on such interest.  If the taxing authority assesses to Permittee a 
possessory interest tax with respect to any tax year any portion of which is included in the Term 
of this Permit, then Permittee shall be responsible for paying the entire annual possessory interest 
tax without deduction or proration, notwithstanding the expiration or termination of the Term 
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prior to the close of the tax year.  Permittee acknowledges the foregoing and that the same 
constitutes a sufficient statement in accordance with the requirements of Section 107.6 of the 
California Revenue and Taxation Code.  Permittee shall pay, on or before the due date 
established therefor, all taxes, assessments (including, without limitation, storm water utility 
charges, and any business tax lawfully imposed by the City) and impact fees which are levied 
against or in connection with the Assigned Space, Permittee’s interest therein and the property 
and improvements of Permittee for the Term hereof or attributable to Permittee’s activities at the 
Assigned Space or at the Airport.  For purposes of this Section, a possessory interest tax shall be 
deemed a tax and not an assessment.  Permittee’s obligations under this Section 11 shall survive 
the expiration or earlier termination of this Permit.  Nothing contained herein shall be construed 
as a release or waiver on the part of the Port, or the City, of the right to assess, levy or collect any 
license, personal, tangible, intangible, occupation or other tax, fee or assessment which they, or 
either of them, may lawfully impose on the business or property of Permittee. 

(2) Permittee shall pay or cause to be paid all sales and/or use taxes levied on 
all materials, supplies, or equipment purchased and used on or incorporated into any Alterations, 
and all other taxes properly assessed against equipment or other property used in connection with 
any Alterations.  Without means of limitation, Permittee shall  be responsible for any 
documentary, excise, stamp and transfer tax and any sale, use or other tax imposed by reason of 
the design, delivery, sale, transfer, or installation of the materials, supplies, equipment or other 
property purchased and used on or incorporated into any Alterations, regardless of which party 
has liability for such tax under applicable law, and any deficiency, interest or penalty asserted 
with respect thereto.  Permittee represents that Permittee has, or will obtain prior to the transfer 
of title to any materials, supplies, equipment or other property purchased and used on or 
incorporated into any Alterations, the necessary seller's permit as required by the State of 
California.  Permittee represents that it will collect, report, and pay all sales and or use taxes 
arising out of any Alterations to the State Board of Equalization.  Upon full payment Permittee 
will issue Port a receipt pursuant to California Revenue and Taxation Code Section 6203, 
relieving Port of all liability for any tax relating to the materials, supplies, equipment or other 
property purchased and used on or incorporated into any Alterations. 

Section 12. Compliance with Laws, Rules and Regulations. 

(1) Permittee covenants and agrees to observe and comply with all present 
and future Laws, and all rules and regulations of Port, including without limitation, all safety, 
security and operations directives of the Director or his or her designee, which now exist or may 
hereafter be promulgated from time to time governing conduct on and operations at the Airport 
or the use of facilities at the Airport (hereafter collectively the “Airport Rules and 
Regulations”).  The Airport Rules and Regulations may, without limitation, require Permittee to 
participate in a parking validation program at the Airport if one is established by the Port.  
Permittee further covenants and agrees to observe and comply with any and all valid and 
applicable requirements of all duly-constituted public authorities (including, without limitation, 
the Department of Transportation, the Department of Homeland Security, the Federal Aviation 
Administration, and the Transportation Security Administration).  Permittee agrees to pay or 
reimburse Port for any civil penalties or fines which may be assessed against Port as a result of 
the violation by Permittee of any of the foregoing requirements, which payment shall be made by 
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Permittee within fifteen (15) days from receipt of Port’s invoice for such amount and 
documentation showing that payment of such penalty or fine is Permittee’s responsibility 
hereunder.  As used in this Permit, “Laws” shall mean all present and future federal, state and 
local statutes, ordinances and regulations and Port ordinances applicable to Permittee, the 
Assigned Space, the Permitted Uses or the Airport, including but not limited to all acts and 
regulations relating to security (including without limitation those regulations promulgated by 
the Department of Homeland Security), the ADA Requirements, all acts and regulations relating 
in any way to food and drugs, worker’s compensation, sales and use tax, credit card processing, 
social security, unemployment insurance, hours of labor, wages, working conditions, the 
Immigration Reform and Control Act of 1986, the Charter of the City (including without 
limitation Section 728 entitled “Living Wage and Labor Standards at Port-Assisted Businesses”), 
and all Environmental Laws (as defined in Section 32 below). 

Without limiting the generality of the foregoing, to the extent Permittee’s 
operations or activities on the Assigned Space constitute industrial activities within the meaning 
of the Federal Water Pollution Control Act, 33 U.S.C. §§1251, et seq. (“CWA” ) and the 
regulations promulgated thereunder, Permittee agrees that it will be responsible for faithfully 
obeying and complying with such law and regulations, including, but not limited to, obtaining, if 
required, an individual National Pollutant Discharge Elimination System (“NPDES”) permit or, 
if required, requesting coverage under and faithfully obeying and complying with the terms and 
conditions of any applicable General Permit issued pursuant to such law or regulations. 

Permittee further agrees to waive and release the Port and Port officers, 
employees, agents and members of the Board from any and all claims, including claims of 
negligence, and liability that may arise from any act or failure to act by the Port in connection 
with the Port’s providing advice, guidance, or assistance to Permittee or any assignee of 
Permittee approved by the Port regarding compliance with any such laws or regulations 
including, but not limited to the following actions or activities: furnishing educational materials 
to and organizing meetings for tenants; explaining the alleged requirements of the CWA, the 
regulations promulgated pursuant thereto, or the terms and conditions or means of complying 
with any permits required by or issued pursuant to the CWA; preparing or furnishing draft Storm 
Water Pollution Prevention Plans or Group Monitoring Plans, or acting as leader of any Group 
Monitoring Plan. 

Notwithstanding and in addition to any other provision of this Permit, Permittee 
shall maintain for periodic inspection by the Port and, concurrently with the receipt from or 
submission to a governmental agency, deliver to Port true and correct copies of documents 
(hereinafter referred to as the “Documents”), except for Documents protected by the attorney-
client privilege, required to be provided, filed, lodged, maintained by the Permittee or obtained 
by or issued to Permittee pursuant to such laws or regulations, including, but not limited to, the 
following documents: 

Permits; approvals; reports and correspondence; applications for 
permits; Notices of Intent; Storm Water Pollution Prevention 
Plans; Annual Comprehensive Site Compliance Evaluations; 
Annual Reports or monitoring results; or notice of violations 
relating or pertaining to the Assigned Space. 
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(2) Permittee agrees for itself, its successors and assigns that it will not make 
use of the Assigned Space in any manner which might interfere with the landing and taking off 
of aircraft from the Airport or otherwise constitute a hazard.  In the event the aforesaid covenant 
is breached, the Port reserves the right to enter upon the Assigned Space and cause the abatement 
of such interference at the expense of the Permittee. This Permit and all the provisions hereof 
shall be subject to whatever right the United States Government now has or in the future may 
have or acquire, affecting the control, operation, regulation and taking off at the Airport or the 
exclusive or non-exclusive use of the Airport by the United States during the time of war or 
national emergency. 

Section 13. Percentage Fees.  

(1) (a) For purposes of calculating the Percentage Fees payable by 
Permittee under Paragraph E of this Permit, “Gross Receipts” as used herein shall mean: 

(i) The retail price of all food and beverage and any 
other products sold and services rendered in, on, about or from the 
Assigned Space or from such other locations on Airport operated by 
Permittee, by any other person or entity, as may herein be authorized, 
whether such sales be for cash or on credit, and in case of sales on credit, 
whether or not payment is actually made; plus 

(ii) The full amount of all deposits forfeited by 
customers in connection with any business of Permittee in, on, about or 
from the Assigned Space; plus 

(iii) The full amount of all orders for goods or services 
accepted by Permittee in, on, about or from the Assigned Space, whether 
or not to be filled or performed at any other place, and the full amount of 
all orders accepted by Permittee elsewhere, but to be filled or performed 
in, on, about or from the Assigned Space; plus 

(iv) The retail price of all orders placed on the Assigned 
Space from Permittee’s catalog, internet or otherwise; plus 

(v) The full amount of any charge the Permittee 
customarily makes for goods or services even though the Permittee fails to 
actually collect such a charge; provided, however, that Gross Receipts 
shall not include any discount granted to employees not to exceed 1% of 
annual Gross Receipts; plus 

(vi) Any amounts paid or payable to the Permittee in 
exchange for coupons or vouchers which are redeemed at the Assigned 
Space. 

(b) The following shall not be included in “Gross Receipts”: 
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(i) Any exchange of inventory between Permittee’s 
business locations where such exchange is made solely for the convenient 
operation of Permittee’s business and not for the purpose of 
consummating a sale made in, at or from the Assigned Space, or for the 
purpose of depriving Port of the benefit of sales which would otherwise be 
made in or at the Assigned Space. 

(ii) Returns to the shippers or manufacturers. 

(iii) Discount sales to employees, to the extent of the 
discount, not to exceed 1% of annual Gross Receipts. 

(iv) The amount of all sales refunds previously included 
in Permittee’s Gross Receipts. 

(v) The amount of any separately-stated federal, state or 
local sales or use taxes mandated by a governmental entity to be imposed 
upon the Permittee’s customers, collected by the Permittee and remitted to 
such governmental entity. 

(2) No deduction shall be made from Gross Receipts by reason of any credit 
loss sustained or financing discount that may be applicable by reason of the acceptance or use of 
credit and/or debit cards or by reason of any other credit arrangements.  Except as otherwise 
expressly provided in Section 13(1)(b) above, if any charge customarily made by Permittee for 
goods or services is not assessed, charged or collected, irrespective of the reason therefor, then 
the full amount of Permittee’s customary charge therefor shall nevertheless be included in 
determining Gross Receipts.  If Permittee shows the percentage of Gross Receipts payable to 
Port as a separate charge to Permittee’s customers, then this separate charge must also be 
included in Permittee’s Gross Receipts.  All computations in the determination of Gross Receipts 
shall be made in accordance with the terms of this Permit. 

(3) On or before the fifteenth (15th) day of each calendar month during the 
Term hereof, commencing with the first calendar month after the Rent Commencement Date, 
and ending on or before the fifteenth (15th) day of the calendar month immediately following the 
end of the Term, Permittee shall deliver to Port a report, with a copy in electronic form (the 
“Sales Report”), certified as true and correct by an officer of Permittee, segregated by each 
source or general type of article sold or service rendered, and by the Concession Unit at which 
the sale occurred, and in such form and with such detail as Port may reasonably request, setting 
forth Permittee’s Gross Receipts (as the same are hereinbefore defined) from each Concession 
Unit included in the Assigned Space during the preceding calendar month, and separately 
identifying all receipts derived by Permittee from or at the Airport during such month which 
have been excluded from the computation of Gross Receipts, and identifying the location at the 
Airport at which such excluded Gross Receipts were derived, together with payment of the 
Percentage Fees due by reason thereof.  As described in Paragraph K of this Permit, Port shall 
have the right, in addition to all other rights herein, to impose an Administrative Fee in the event 
Permittee shall fail to submit such Sales Report timely.  If Permittee shall fail to provide Port by 
the fifteenth (15th) day of a calendar month with the Sales Report complying with the 
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requirements of this Section 13(3), then Port may invoice Permittee for estimated Percentage 
Fees for the prior calendar month in an amount equal to the monthly Percentage Fees that would 
be payable based on 1.5 times Permittee’s actual Gross Receipts from or at the Airport for the 
last month reported by Permittee to Port, or if Permittee has filed no such report with Port, then 
as estimated in good faith by Port.  Permittee shall, within five (5) days after its receipt of such 
invoice, pay the invoiced amount to Port; provided, however, that when Permittee determines its 
actual Gross Receipts for the preceding month, Permittee may tender the actual percentage fees 
payment to Port, but only if it is accompanied by the Sales Report for such prior calendar month.  
The acceptance of such estimated Percentage Fees by Port, and the acceptance of any delinquent 
Sales Report by Port, shall be without prejudice to any of Port’s rights under Section 19 below.  
Any underpayment of Percentage Fees shall be paid with the Sales Report provided by Permittee 
to Port covering the period for which estimated Percentage Fees have been paid together with a 
delinquency charge, for violation of the terms of this Permit and as liquidated damages, of the 
fifty dollar ($50.00) fee provided for in Section 26 below, plus interest on any unpaid amount 
from the date the estimated percentage fees became payable until payment has been received by 
the Port, at the rate provided in Section 26 below.  

Within ninety (90) days after the end of each calendar year during the Term, 
Permittee shall submit to Director an unqualified year-end financial report (the “Annual 
Report”) certified by an independent Certified Public Accountant or a year-end financial report 
certified by Permittee’s chief financial officer if such officer is approved by the Director, 
showing Gross Receipts achieved with respect to the prior calendar year and identifying the 
location at the Airport where such Gross Receipts were derived.  If such Annual Report shows 
that the total Rent actually paid by Permittee with respect the prior calendar year was less than 
the Rent payable with respect to such calendar year, then Permittee shall immediately pay to Port 
such deficiency, together with a delinquency charge and liquidated damages of the fifty dollar 
($50.00) fee provided for in Section 26 below, plus interest on such deficiency for each day from 
the date such Rent became due and payable until payment has been received by the Port, at the 
rate provided in Section 26 below.  If such Annual Report shows that the Rent actually paid by 
Permittee with respect to such prior calendar year exceeded the Rent payable with respect to 
such calendar year, and if such Annual Report is acceptable to the Port, then on the issuance by 
Port to Permittee of a credit memorandum in the amount of such excess, such excess shall be 
applied as a credit against the amounts next coming due from Permittee to Port under this Permit.  
Notwithstanding anything to the contrary herein, in no event will the Rent payable to Port in any 
calendar year on the Concession Unit included in the Assigned Space be less than the Minimum 
Annual Guaranty for such Concession Unit for such calendar year.  In addition, Permittee shall 
submit to Port such other financial or other reports as Director may reasonably require.  
Permittee shall include with each Annual Report a certificate in the form attached as Exhibit 
“10”, certified by the chief financial officer or other authorized representative of Permittee 
acceptable to the Director.   

Any failure to timely deliver to Port any report required by this Section 13(3), 
excluding only delinquent reports for which a delinquency fee has already been paid by 
Permittee pursuant to the prior sentence, shall require payment by Permittee to Port, as liquidated 
damages, of a delinquency charge in the amount of Fifty Dollars ($50.00), payable at the time 
the delinquent report is submitted to Port.   
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(4) Permittee shall maintain in a true and accurate manner and in accordance 
with generally accepted accounting principles, complete and accurate books and records as 
would normally be examined by an independent certified public accountant pursuant to generally 
accepted auditing standards in performing a separate audit or examination of Permittee’s Gross 
Receipts from each Concession Unit included in the Assigned Space. This includes, but not 
limited to:  Financial statements, general ledgers, trial balances, subsidiary books of record, sales 
journals, daily or periodic summary reports, inventory and purchasing records, cash register or 
computer terminal tapes, POS records, sales invoices, bank deposit slips, bank statements, and 
tax reports filed with federal, state, county, city or other agencies.  Such books and records shall 
contain records of Permittee’s pertinent activity under this Permit in a form consistent with good 
accounting practice which may include, without limitation, electronic media compatible with 
computers available to the Port, computer generated hard copies or legible microfiche or 
microfilm copies. Such books and records shall be maintained in a form consistent with 
generally accepted accounting practices.  Upon seven (7) calendar days notice from Port, all such 
books and records shall be made available, as Permittee shall elect by written notice to Port 
given within such seven (7) calendar day period, either at the Assigned Space, if any, or at the 
offices of the Port, for inspection by Port or through its duly authorized representatives at any 
time for up to seven (7) years after the calendar year to which such books and records pertain, 
whether or not the Term has expired or been earlier terminated; provided, however, that if prior 
to the expiration of such seven (7) year period, any audit, review or investigation is commenced 
by the Port, or any claim is made or litigation is commenced relating to this Permit by the Port, 
such books and records shall continue to be maintained by Permittee, and Port shall continue to 
have the right to inspect such books and records in the manner stated above, until the audit, claim 
or litigation is finally resolved (including the determination of any and all appeals or the 
expiration of time for an appeal), whether or not the Term has expired or been earlier terminated. 
In the event that the Port determines, in its reasonable discretion, that any exclusions, deductions 
or allocations reducing Gross Receipts are not supported or substantiated by such books and 
records, all such amounts shall be deemed Gross Receipts for purposes of determining the 
Percentage Fees payable to the Port.  The right to inspect shall include the right to photocopy 
said books, records and data as the Port determines in its discretion to be necessary or convenient 
in connection with its review or audit thereof.  Any such inspection at the Assigned Space will be 
conducted during reasonable business hours and in such a manner and at such time as to not 
unduly interfere with the conduct of Permittee’s business.  In the event such books and records 
cannot be made available at the Assigned Space or at the offices of the Port, then Permittee shall 
pay for all reasonable and actual costs incurred by the Port in inspecting and auditing such books 
and records, including but not limited to travel, lodging and subsistence costs.  Port shall further 
have the right, upon reasonable written notice to Permittee, to cause an audit to be made of the 
books and records of Permittee and its assignees and agents which relate to its operations at the 
Airport to determine the correctness of the Percentage Fees paid by Permittee hereunder.  If, as a 
result of such audit conducted within any of the time periods permitted by this subsection, 
whether or not the Term has expired or been earlier terminated, it is established that Percentage 
Fees have been underpaid to Port, Permittee shall forthwith, upon written demand from Port, pay 
the difference to Port, together with a delinquency charge and liquidated damages of the fifty 
dollar ($50.00) fee provided for in Section 26 below, plus interest on such underpaid amount for 
each day from the date such underpaid amount became due and payable until payment has been 
received by Port, at the rate provided in Section 26 below.  Unpaid delinquency charges that 



 

 
A-17 

BOST_239015.2 

accrue may be compounded monthly at the Port’s sole election.  Further, if such audit establishes 
that Permittee has understated and underpaid the total Percentage Fees due hereunder in any 
calendar year during the audit period by two percent (2%) or more, then all of the Port’s 
reasonable and actual costs (including without limitation the costs of the audit firm designated by 
the Port’s Chief Audit Officer to perform the audit, or the prorated salary, fringes and overhead 
allocation of the Port’s auditors) incurred by the Port in auditing such books and records shall be 
paid by Permittee to Port.  The delinquency charge, liquidated damages and audit costs provided 
by this Section 13(4) are in addition to all other remedies Port may have that are provided by this 
Permit or otherwise by law or in equity with respect to any payment that has become due and has 
not been paid.  Further, if such audit establishes that Permittee has understated and underpaid 
total Percentage Fees due hereunder in any calendar year during the audit period by five percent 
(5%) or more, Port shall have the right to terminate this Permit as if Permittee had committed a 
default under Section 19 below that had not been cured prior to the expiration of any applicable 
grace period.  The Permittee’s obligations under this subsection shall survive the expiration or 
earlier termination of the Term, to the extent provided herein. 

(5) Permittee shall install in each Concession Unit in the Assigned Space at 
least one cash register.  “Cash register” shall mean a conventional mechanical cash register or 
computerized point-of-sale devices or other similar device serving a similar purpose.  Such cash 
register and any other cash register used in the Concession Unit shall be of a type approved by 
Director in writing and shall register every transaction made in, on, about or from that 
Concession Unit, including every type of Gross Receipts, and the tape or digital record of each 
said cash register shall be accessible to and subject to inspection by Director or his/her agent.  
Port may, at its option, require all such cash registers to be locked and accessible only by the use 
of one key in the hands of Port.  All cash receipts must include Permittee’s identification thereon. 
Each sale or other transaction in the Concession Unit, including all receipts from such sale or 
other transaction, whether for cash, credit or otherwise, must be recorded at the time of each sale 
or other transaction, in the presence of the customer, in a cash register or cash registers serviced 
by an established agency approved by Director.  Mechanical cash register(s) must have a non-
resettable cumulative total, a detail audit tape, a transaction number with a four-digit capacity, an 
indicator readily visible to customers as the amount rung, and a seven-digit cumulative capacity 
or greater, as determined by Director based on the type of business, with a four-digit overrun 
counter. At Director’s request, Permittee must furnish to Port a statement from an established 
agency that the transaction number, the cumulative total and the overrun counter have been 
sealed in a manner approved by Director. If computerized cash registers or other similar 
electronic devices are used, that system must accurately record all sales at the Concession Unit 
and be no more subject to tampering than mechanical cash register(s).  Upon the installation or 
removal of any cash register used in the Assigned Space, Permittee must immediately furnish to 
Director notice in writing stating make, model number, serial number and cumulative total 
reading and overrun counter reading of the cash register(s).  Permittee shall require any repair 
agency employed to repair or replace any cash register in the Assigned Space to disclose and 
furnish to Port or its auditors any information obtained by the agency in the course of making 
such repair or replacement pertaining to said cash register. Each and every customer must be 
issued a receipt or sales slip for each transaction, which transaction must be recorded either on 
serially numbered sales slips or cash register tapes.  Port shall have the right during business 
hours to examine the totals of the cash register(s) used in the Assigned Space and to inspect for 
compliance with this Section 13. 
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(6) Strong internal control procedures must be in place to ensure that all cash 
receipts are adequately safeguarded, deposited timely and recorded accurately in the books of 
Permittee.  All cash receipts must include the identification of Permittee.  All cash receipts must 
be recorded and receipted immediately in the presence of the customers with either cash register 
receipts or a pre-numbered official receipt of the Permittee.  All cash must be kept in a secure 
location and must not be left unattended any time during the day.  All cash receipts must be 
deposited intact daily.  Under no circumstances are cash receipts to be used for making loans, 
advances or to pay expenses.  The number of individuals authorized to receive and handle cash 
must be limited.  There must be adequate segregation of duties between cash receiving, 
depositing and recording functions.  A supervisor must compare the record of all cash receipts 
with the amounts deposited.  Any cash shortage or overage must be properly accounted for.  
Cash receipts must be reconciled regularly to the general ledgers and bank statements to ensure 
that they have been completely recorded and correctly coded to the proper accounts. 

Section 14. Aviation Operations. 

Permittee releases the Port from any present or future liability whatsoever and 
covenants not to sue the Port for damages or any other relief based directly or indirectly upon 
noise, light, vibrations, smoke, air currents, electronic or other emissions or flight (including 
overflight of the Assigned Space) occurring as a result of aviation or airport or airport-related 
operations at or otherwise associated with the Airport, said release and covenant to include, but 
not be limited to claims (known or unknown) for damages for physical or emotional injuries, 
discomfort, inconvenience, property damage, death, interference with use and enjoyment of 
property, nuisance, or inverse condemnation or for injunctive or other extraordinary or equitable 
relief.  It is further agreed that the Port shall have no duty to avoid or mitigate such damages by, 
without limitation, setting aside or condemning buffer lands, rerouting air traffic, erecting sound 
or other barriers, establishing curfews, noise or other regulations, relocating airport facilities or 
operations or taking other measures, except to the extent, if any, that such actions are validly 
required by governmental authority. 

The Port reserves from the Assigned Space an easement for flight of aircraft in or 
adjacent to the airspace above the Assigned Space and for the existence and imposition over, on 
and upon said parcel of noise, light, vibrations, smoke, air currents, electronic or other emissions, 
discomfort, inconvenience, interference with use and enjoyment, and any consequent reduction 
in market value which may occur directly or indirectly as a result of aviation, airport or airport-
related operations at or otherwise associated with use of the Airport.  Permittee accepts the 
Assigned Space subject to the risks and activities hereinabove described. 

Section 15. Indemnification. 

(1) Permittee agrees to indemnify, defend and hold completely harmless Port 
(including, without limitation, members of the Port’s Board), officers, employees and agents, 
from and against all liabilities (including, without limitation, liability under the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 USC Section 9601, et seq., or any 
other applicable Laws, including without limitation, the ADA Requirements), Losses, suits, 
claims, demands, judgments, damages, fines, penalties, costs and expenses (including all costs 
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for investigation and defense thereof, including, but not limited to, court costs, expert fees and 
paralegal and attorneys’ fees (including an allocation of the costs attributabe to the use of in-
house counsel) prior to institution of legal proceedings at both trial and appellate levels, and in 
any mediation or arbitration agreed to by Port), which may be incurred by, charged to or 
recovered from any of the foregoing (i) by reason or on account of damage to or destruction of 
any property of Port, or any property of, injury to or death of any person resulting from or arising 
out of the Permittee’s construction of any of the Alterations, or its use, occupancy, maintenance 
or repair of the Assigned Space or any improvements thereto, of Permittee’s operations thereon 
or anywhere else on the Airport, or the acts or omissions of Permittee’s officers, agents, 
employees, contractors, subcontractors, subtenants, invitees, vendors, suppliers or licensees, 
regardless of where the damage, destruction, injury or death occurred, unless such liability, loss, 
suit, claim, demand, judgment, damage, fine, penalty, cost or expense was caused solely by 
Port’s gross negligence or willful misconduct, or (ii) arising out of any allegation that Permittee, 
or the Port in concert with Permittee, has infringed on any Federal, state, or common law patent, 
trademark, copyright, or trade secret rights, or violated any Federal or state labor laws, or (iii) 
resulting from or arising out of the failure of Permittee to keep, observe or perform any of the 
covenants or agreements in this Permit to be kept, observed or performed by Permittee.  In 
carrying out its obligations hereunder, Permittee shall use counsel acceptable to the Port 
Attorney. 

(2) The foregoing provisions of this Section 15 are not intended and shall not 
be construed to limit in any manner whatsoever the protection or benefits to which Port 
otherwise would be entitled as an additional insured under any liability insurance maintained or 
required to be maintained by Permittee under this Permit. 

(3) The provisions of this Section 15 shall survive the expiration or earlier 
termination of the Term with respect to any acts or omissions occurring during the Term. 

Section 16. Waiver of Damage. 

Permittee hereby expressly waives and releases any cause of action or right of 
recovery for compensation for any and all loss or damage sustained by reason of any fire, defect, 
deficiency or impairments of any of the services in or to the Assigned Space or the Airport, 
including, but not limited to, electrical power, gas, telephone service, steam, heating, air 
conditioning, water supply, drainage or sewage systems, or from wires leading to or inside of any 
space or structure, or by reason of any loss resulting from the failure of any such system or 
facility unless such loss or damage is due to the willful misconduct of Port or its officers, agents 
or employees.  It is understood that Permittee shall take such steps as Permittee may consider 
necessary to protect Permittee’s Trade Equipment from any damage that may be caused to such 
equipment in the event of failure or interruption of any such utility services.  Whenever the Port 
shall find it necessary for the purpose of making repairs or improvements to any utility supply 
system it shall maintain, it shall have the right to suspend temporarily the delivery of gas, 
electricity,  water or other utility service, or any thereof, but in all such cases (except in the event 
of an emergency) reasonable notice of such suspension will be given to Permittee. 

The Port and its Board and its officers, employees and agents shall not be liable to 
Permittee or to any third party claiming through Permittee for any loss of business or any 
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indirect, incidental, special or consequential damages or lost profits arising out of or relating to 
this Permit or the operations of Permittee at the Airport or for any other cause. 

Section 17. Insurance Requirements. 

(1) Permittee shall, at its own cost and expense, commencing no later than the 
Commencement  Date and thereafter throughout the Term of this Permit, purchase and maintain 
all of the insurance required by Paragraph G of this Permit and this Section 17, protecting 
Permittee, Port and its members (including, without limitation, members of Port’s Board of 
Commissioners), officers, agents and employees, all of whom shall be named as Additional 
Insureds as required by Paragraph G, by endorsement, from and against any and all liabilities 
resulting from or arising out of Permittee’s use or occupancy of the Assigned Space or the 
conduct of its operations under this Permit or on the Airport, in such form and with such 
companies that satisfy the requirements of Section 17(5) below and as Port may reasonably 
approve, with a combined single limit (or its equivalent) per occurrence of not less than the 
amount set forth in Paragraph G of this Permit, with a deductible approved by the Port’s Risk 
Manager in accordance with the requirements of Section 17(6) below, with a waiver of any right 
of subrogation that the insurer may have against Port; with contractual liability coverage for 
Permittee’s covenants to and indemnification of the Port under this Permit, and with the 
insurance company obligated to use counsel acceptable to the Port Attorney in carrying out its 
obligations to the Port.  This insurance shall provide that it is primary insurance as respects any 
other valid and collectible insurance Port may possess, including any self-insured retention or 
deductible Port may have, and that Port shall not be obligated to contribute to cover any loss, 
damage or liability.  This insurance shall also provide that it shall act for each insured and each 
additional insured as though a separate policy has been written for each; provided, however, that 
this provision shall not operate to increase the policy limits of the insurance. 

(2) Permittee shall be required to maintain workers compensation insurance as 
required by the laws of California; provided, however, that Permittee may self-insure its workers 
compensation liability, subject to all applicable requirements of California law, together with 
employer liability insurance in the coverage amount of not less than $100,000. 

(3) Permittee shall be required to maintain builder’s risk insurance (during 
construction of all Alterations) and All Risk or Special Form property insurance (including 
demolition and earthquake and flood coverage) covering the Assigned Space and all contents, 
furniture, fixtures and equipment and all improvements to the Assigned Space (excluding only 
paving, pilings, parking lot curbs and landscaping and foundations below the lowest surface of 
the ground), with an insured value in an amount equal to 100% of the full replacement costs of 
the Assigned Space and all contents and improvements to the Assigned Space, including any 
increased costs of construction resulting from changes in applicable building codes and 
regulations. The policy or policies shall state that Port is an additional insured and loss payee and 
that the insurer waives its right of subrogation against Port.  Each policy shall be subject to the 
approval of Port, which approval shall not be unreasonably withheld. 

(4) Unless Permittee’s policy of property insurance contains a rental income 
endorsement insuring the payment of the monthly rent for a period of not less than twelve (12) 
months, Permittee shall also be required to maintain business interruption insurance insuring that 
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the Rent will be paid to Port for a period of not less than twelve (12) months if the Assigned 
Space is destroyed or rendered inaccessible by a risk insured against by the policy or policies of 
property insurance Permittee is required to maintain under subsection (3) above.  Said insurance 
shall provide that the insurer waives its rights of subrogation against Port.  Permittee shall 
maintain on file with Port, commencing with the Commencement Date and thereafter throughout 
the Term hereof, an endorsement or endorsements evidencing said rental income or business 
interruption insurance.  The cancellation and reduction provisions in Section 17(7) below shall 
also apply to business interruption insurance. 

(5) All policies of insurance required by this Permit to be maintained by 
Permittee shall be issued by insurance carriers whose financial condition is acceptable to the 
Port, but in no event less than a Best rating of A+VII or better. 

(6) Deductibles and self-insured retentions shall be permitted only at 
Permittee’s written request and upon the prior written approval of the Port’s Risk Manager, 
which approval may be granted or withheld in the Port’s sole and absolute discretion and shall be 
subject to the following covenants and conditions: 

(a) Permittee agrees that for any such deductible or self-insured 
retention amount, Permittee shall provide to the Port defense and indemnification at least equal 
to the defense and indemnification to which the Port would be entitled as an additional insured 
had Permittee provided the above-specified coverages respectively under Insurance Services 
Office form number GL 0001, and Insurance Services Office form numbers CA 0001 and CA 
0404, or such other successor forms as deemed appropriate by the Port’s Risk Manager from 
time to time, as evidenced by a written notice from Port to Permittee. It is understood that 
Permittee’s agreement to provide such defense and indemnification to the Port includes cases 
where such defense and indemnification would be required under said insurance policy forms for 
claimed loss, damage, injury or death which was caused solely by the active or passive 
negligence or other wrongful conduct of the Port. 

(b) Permittee agrees that it shall be reasonable in all cases for the Port 
to condition its approval of any deductible in excess of the first $2,500.00 (“unsecured 
amount”) on Permittee’s first depositing with the Port, as additional security deposit and subject 
to all of the other provisions of this Permit applicable to a security deposit, a sum determined by 
the Port up to the amount of the deductible or self-insured retention in excess of the unsecured 
amount.  The Port from time to time but no more frequently than once each year may, in its sole 
and absolute discretion, adjust the unsecured amount by the percentage increase, if any, between 
the last Index published before the Commencement Date and the last Index published.  Such 
additional security deposit shall be in the form specified for the Performance Deposit under 
Section 27 below, but shall not be considered for purposes of increasing any performance or 
security deposit pursuant to provisions of this Permit other than this Section 17(6)(b).  The 
additional security deposit is solely for the benefit of the Port to secure Permittee’s agreement in 
Section 17(6)(a) above to defend and indemnify the Port. 

(7) On or before the date provided in Section 17(1) above, and at least thirty 
(30) days prior to the expiration of any policy or policies theretofore provided hereunder by 
Permittee, Permittee shall cause a certificate or certificates of insurance to be furnished to Port 
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evidencing all insurance coverage that Permittee is required to maintain under this Permit, and 
such certificate shall provide that the policy or policies will not be cancelled nor the limits 
thereunder materially changed without first providing at least thirty (30) days’ prior written 
notice thereof to Port.  At the Port’s request, copies of all required insurance policies will be 
provided to Port. 

(8) Permittee shall also require its contractors (i) to maintain the following 
insurance:  General Liability ($1,000,000), and Automobile Liability ($1,000,000), (ii) to obtain 
a waiver of subrogation against the Port in such contractor’s worker’s compensation policy, and 
(iii) to provide Port with evidence reasonably acceptable to Port that such contractor has 
complied with the provisions of this Section 17(8). 

(9) Permittee hereby waives any right which it might have against Port on 
account of any loss or damage occasioned to Permittee arising from any risk covered by the 
insurance that Permittee is required to carry under this Permit or covered by any other insurance 
maintained by Permittee insuring the Assigned Space, its contents or any improvements thereto. 

(10) Port reserves the right, during the Term of this Permit, to reasonably 
amend the monetary limits or coverages herein specified, but in so doing will give Permittee at 
least thirty (30) days prior written notice. 

Section 18. Assignment and Subletting. 

Notwithstanding any provision of this Permit to the contrary, Permittee shall have 
no right (i) to sublease all or any portion of the Assigned Space during the Term, or (ii) to assign 
all or any portion of the Assigned Space to any third party except as provided in this Section 18. 

Subject to the limitations in the first paragraph of this Section 18, Permittee shall 
not, either directly or indirectly, voluntarily or involuntarily, assign, hypothecate, encumber or 
transfer this Permit or any interest therein or right granted thereby, or license the use of same, or 
permit or suffer any other person or entity to occupy, use or manage (except management by 
Permittee’s employees) the same, in whole or in part, without the prior written consent of the 
Port evidenced by resolution of its Board.  The Port shall consider a request for its consent if the 
use of the Concession Unit in the Assigned Space under such assignment is a Permitted Use of 
such Concession Unit under Paragraph B of this Permit .   

Except as hereinafter in this Section 18 expressly provided, no modification of 
any assignment or other transfer after the Port’s initial consent shall be effective without the 
prior written approval of the Port, by resolution of its Board if required under the circumstances.  
In case of a transfer by reason of death the transferee shall notify the Port in writing of the 
transfer within 60 days after the death. 

Neither this Permit nor any interest therein or right granted thereby shall be 
assignable or transferable in proceedings in attachment, garnishment or execution against 
Permittee, or in voluntary or involuntary proceedings in bankruptcy or insolvency or receivership 
taken by or against Permittee or by any process of law, and possession of the whole or any part 
of the Assigned Space shall not be divested from Permittee in such proceedings or by any 



 

 
A-23 

BOST_239015.2 

process of law, without the prior written consent of the Port evidenced by resolution of its Board, 
which consent shall not unreasonably be  withheld or delayed if the use of the Concession Unit 
included in the Assigned Space under such assignment is a Permitted Use of that Concession 
Unit under Paragraph B of this Permit. 

Any breach of the provisions of this Section 18 shall constitute a default and shall 
cause this Permit to terminate immediately at the option of the Port after not less than 10 days’ 
written notice to Permittee. 

The Port’s consent to or waiver of its option to terminate this Permit in the event 
of a default on account of any assignment, transfer, occupation or use requiring prior written Port 
consent shall not be construed or deemed to be a waiver of the restrictions hereinabove contained 
or to be a consent to or waiver of objections to any subsequent assignment, transfer or 
occupation or use by another person. 

Permittee and the Port acknowledge and agree that the rights retained by and 
granted to the Port pursuant to this Section 18 constitute a material part of the consideration for 
entering into this Permit and constitute a material and substantial inducement to the Port to enter 
into this Permit at the rental, for the terms, and upon the other covenants and conditions 
contained in this Permit, and that the acceptability of Permittee, and of any assignee or other 
transferee of any right or interest in this Permit, involves the exercise of broad  discretion by the 
Port in promoting commerce, navigation and shipping in the Port area of the City.  Therefore, 
Permittee agrees that the Port may condition its consent, if required hereunder, to a proposed 
assignment, subject to such provisions as are reasonable to protect the rights and interest of the 
Port hereunder and to assure promotion of aviation, commerce, navigation and shipping.   

Permittee agrees that its personal business skills and philosophy and its 
experience in complying with the security mandates described in Section 39 below, were an 
important inducement to the Port for entering into this Permit and that the Port may reasonably 
object to the transfer of the Assigned Space to another whose proposed use, while a Permitted 
Use, would involve a different quality, manner or type of business skills and experience than that 
of Permittee, or which would result in the imposition upon the Port of any new or additional 
requirements under the provisions of any applicable Laws, including without limitation the ADA 
Requirements. 

Permittee agrees that as a condition to the Port’s consideration of any request by 
Permittee for approval of any assignment or other transfer of this Permit not provided for in the 
Proposal, that Permittee shall deliver to the Port a nonrefundable processing fee of not less than 
$2,500.00.  The Port within 10 days of receipt of said fee may give to Permittee notice that said 
fee shall be increased by a sum, not to exceed an additional $2,500.00, that the Port in its sole 
and absolute discretion determines is necessary to cover the anticipated Port administrative costs 
and expenses, including labor, in processing and investigating Permittee’s request.  In addition, if 
the Port determines in its sole and absolute discretion that it requires either an environmental 
assessment of the Property (consisting of but not limited to visual inspection, historical or 
document review and/or subsurface investigation) and/or environmental documentation or 
reports in connection with such proposed assignment or other transfer of this Permit, Permittee 
shall reimburse the Port for all reasonable costs incurred by the Port in connection therewith 
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(including but not limited to internal Port costs incurred in connection with such environmental 
assessment).  Permittee agrees that unless and until said fee, and any requested additional fee, is 
delivered to the Port, Permittee shall be deemed to have made no request to the Port to the 
assignment or other transfer of this Permit.  The minimum and maximum fees shall be adjusted 
upon the commencement of each successive year of this Permit, in the same percentage as the 
change in the last Index published prior to the date of each succeeding one year period from the 
last such Index published prior to the Commencement Date; provided that in no event shall the 
adjusted fees be less than the theretofore existing fees. 

In addition, Permittee’s request for consent to any proposed assignment or other 
transfer shall not be deemed to have been submitted to the Port unless and until Permittee, except 
as and to the extent excused by the Port in its sole and absolute discretion, shall have submitted 
to the Port, in writing, the following information and documents: 

(i) The name of the proposed assignee or other 
transferee; 

(ii) The nature of proposed assignee’s business to be 
carried on in the Assigned Space. 

(iii) A copy of the proposed assignment or transfer, and 
a description of the full consideration for such  assignment or transfer; 

(iv) A balance sheet of the proposed assignee as of a 
date within at least 90 days of the request for the Port’s consent; 

(v) Audited financial statements of the proposed 
assignee (or the principals thereof, in the case of a newly formed entity) 
for the 2 year period preceding the request for the Port’s consent, certified 
by an independent certified public accountant, and unaudited financial 
statements for any stub period preceding the request for the Port’s consent, 
or if they are not available, unaudited financial statements for such periods 
certified by the chief financial officer of the proposed assignee (or the 
principals thereof, in the case of a newly formed entity); 

(vi) A statement in reasonable detail as to the business 
experience of the proposed assignee (or the principals thereof, in the case 
of a newly formed entity) during the 5 year period preceding the request 
for the Port’s consent; 

(vii) A copy of the proposed assignee’s business and 
marketing plan; 

(viii) Permittee’s certificate certifying to the best of its 
knowledge (a) that this Permit is unmodified and in full force and effect 
(or, if there have been modifications, that this Permit is in full force and 
effect, as modified, and stating the modifications), (b) the commencement 
and expiration dates of the Permit Term and the dates, if any, to which the 
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Rent has been paid, (c) whether there are then existing any charges, offsets 
or defenses against the enforcement by the Port or Permittee of any 
agreement, covenant or condition hereof on the part of the Port or 
Permittee to be performed or observed (and, if so, specifying the same), 
and (d) whether there are then existing any defaults by the Port or 
Permittee in the performance or observance by the Port or Permittee of 
any agreement, covenant or condition hereof on the part of the Port or 
Permittee to be performed or observed and whether any notice has been 
given to the Port or Permittee of any default which has not been cured 
(and, if so, specifying the same); and 

(ix) Such other information and documents relating to 
the proposed assignee’s business, experience and finances as the Port may 
reasonably request. 

It is understood and agreed that the Port’s consent to a requested assignment or 
other transfer, shall be conditioned upon the Port’s receipt of each of the following: 

A. In the case of a proposed assignment, a full and 
complete executed copy of all documents to 
effectuate the assignment, together with a document 
in recordable form whereby the proposed assignee 
shall expressly assume all the covenants and 
conditions of this Permit and shall be in a form 
acceptable to Port. 

B. In the case of any other proposed encumbrance or 
transfer, a full and complete executed copy of all 
documents to effectuate the encumbrance or 
transfer, which documents shall incorporate directly 
or by reference all of the provisions of this Permit.   

Unless otherwise provided by resolution duly adopted by the Board in its sole and 
absolute discretion, no assignment or any activity on the Assigned Space by any person other 
than Permittee, even with the Port’s consent, shall relieve Permittee of its rental or other 
obligations of any nature whatsoever (including but not limited to indemnification and 
environmental obligations) hereunder, and Permittee shall continue to be liable as a principal and 
not as a guarantor or surety, to the same extent as though no assignment, and no such activity on 
the Assigned Space by any person other than Permittee, had been made or occurred, and as 
though all conduct of the assignee or such other person was Permittee’s conduct.  Specifically, in 
case of any assignment, the following shall apply, unless otherwise provided in such resolution 
of the Board: 

(i) Permittee shall be and remain liable as a principal, without the 
necessity of any suit or proceedings on Port’s part of any kind or nature 
whatsoever against Permittee and without the necessity of any notice of 
nonpayment, nonperformance, non-observance or default to which the Permittee 



 

 
A-26 

BOST_239015.2 

might otherwise be entitled, all of which the Permittee hereby expressly waives.  
Permittee hereby expressly agrees that the validity of Permittee’s said liabilities as 
a principal hereunder shall not be terminated, affected, diminished or impaired by 
reason of the assertion or the failure to assert by Port against any assignee of any 
of the rights or remedies reserved to the Port pursuant to the provisions of the 
Permit or by the relief of any assignee from any of the assignee’s obligations 
under the Permit or otherwise by (a) the release or discharge of any assignee in 
any creditors’ proceedings, receivership, bankruptcy or other proceedings, (b) the 
impairment, limitation or modification of the liability of any assignee or the estate 
of any assignee in bankruptcy, or of any remedy for the enforcement of any 
assignee’s liability under the Permit, resulting from the operation of any present 
or future provision of the 2005 Bankruptcy Reform Act or other statute or from 
the decision in any court; or (c) the rejection or disaffirmance of the Permit in any 
such proceedings.  The liability of Permittee as a principal shall in no way be 
affected, modified or diminished by reason of any assignment, amendment, 
renewal, supplement, modification or extension of the Permit or by reason of any 
modification or waiver of or change in any of the terms, covenants, conditions or 
provisions of the Permit, or by reason of any extension of time that may be 
granted by Port to any assignee or a changed or different use of the Assigned 
Space consented to in writing by the Port, or by reason of any dealings or 
transactions or matters or things occurring between Port and any assignee whether 
or not notice thereof is given to Permittee; and 

(ii) The Port’s consent to any further assignment or assignments, and 
successive assignments by any assignee and the assignee’s assigns of the Permit, 
made either with or without notice to the Permittee, shall in no manner 
whatsoever release the Permittee from any liability as principal. 

For purposes of this Section 18, an assignment shall include, if the Permittee is a 
corporation (except if Permittee is a corporation whose stock is publicly traded), a limited 
liability company or other state-chartered entity, any dissolution, merger, consolidation or other 
reorganization of Permittee, or the sale, issuance or other transfer of a controlling percentage of 
the capital stock or other units representing ownership interests of Permittee, or the sale of more 
than 35% of the value of the assets of Permittee whether in one conveyance or cumulatively in 
the aggregate in more than one conveyance.  The phrase “controlling percentage” means the 
ownership of and the right to vote, stock or other units representing ownership interests 
possessing at least 35% of the total combined voting power of all classes of Permittee’s capital 
stock issued, outstanding, and entitled to vote for the election of directors, or at least 35% of the 
total combined voting power of all classes of other units representing ownership interests entitled 
to vote for the election of managers or entitled to vote on management matters of an entity 
managed by its members.   If Permittee is a joint venture or a limited or general partnership, an 
assignment for purposes of this Section 18 shall include a withdrawal, or change, voluntary, 
involuntary, or by operation of law, of any general partner, or of any limited partner owning 
more than 35% of the limited partnership interests in that limited partnership, or a dissolution of 
Permittee or any general partner of Permittee, or a change in control of any general partner of 
Permittee or a change in control of any limited partner of Permittee owning more than 35% of 
the limited partnership interests in Permittee.  If Permittee is a limited liability company, an 
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assignment for purposes of this Section 18 shall include a change in the manager (or a change in 
control of the manager), if such entity is manager managed, or a transfer of an interest in the 
limited liability company that results in a change in control of such entity, if such entity is 
member managed.  If a “controlling percentage” of Permittee is owned by another entity, or if 
another entity otherwise controls Permittee (such entity is hereafter the “Parent”), then an 
assignment for purposes of this Section 18 shall include any transaction involving the Parent that 
would have been an assignment for purposes of this Section 18 if that transaction had involved 
Permittee.  As used in this Permit, an “Affiliate” or “Affiliated Person” shall mean, with respect 
to Permittee, any person or entity directly or indirectly Controlling, Controlled by or under 
Common Control with Permittee.  As used in this Permit, “Control” (including the correlative 
meanings of the terms “Controlling”, “Controlled by” and “under Common Control with”, as 
used with respect to any person or entity, shall mean the possession, directly or indirectly, of the 
power to direct or cause the direction of the management policies of such person or entity 
whether through ownership of voting securities, by contract or otherwise. 

Permittee shall indemnify and defend Port for, from and against any and all 
Losses which arise as a result of Permittee’s failure to disclose any relevant information about 
the Assigned Space to any assignee of the Permittee. 

In the event that Permittee assigns this Permit, as a reasonable condition to the 
Port’s consent to such assignment, Permittee shall pay to the Port any Bonus Value, as hereafter 
defined.  “Bonus Value” means all consideration payable by or on behalf of an assignee to 
Permittee (including key money, bonus money and any payment in excess of fair market value) 
for (i) services rendered by Permittee to or on behalf of an assignee or (ii) for assets, fixtures, 
inventory, equipment, furniture or improvements transferred by Permittee to or on behalf of an 
assignee in connection with an assignment).  Such consideration shall be allocated between the 
Assigned Space described in Paragraph D of this Permit (excluding any improvements 
constructed by Permittee thereon), and the improvements constructed by Permittee pursuant to 
Section 1(2), based on their respective fair market rental value at the time of the assignment, as 
agreed to in writing by the parties; provided, however, that if the parties have not reached such 
agreement within thirty (30) days after the Port’s written request, then the fair market rental 
value shall be determined as follows:  Each party, at its cost and by giving notice to the other 
party, shall appoint a real estate appraiser with experience appraising airport property to appraise 
and submit an opinion separately stating the fair market rental value of the Assigned Space 
(excluding any improvements constructed thereon by Permittee) and the fair market rental value 
of such improvements.  If a party does not appoint an appraiser within ten (10) days after the 
other party has given notice of the name of its appraiser, the single appraiser appointed shall be 
the sole appraiser and that appraiser’s opinion of the fair market rental value of the Assigned 
Space and the improvements shall be conclusive on the parties.  If the two appraisers are 
appointed by the parties as stated in this subsection, they shall meet promptly and attempt to 
select a third appraiser meeting the qualifications stated in this subsection within ten (10) days 
after the last day the two appraisers are appointed.  If they are unable to agree on the third 
appraiser, either of the parties to this Permit by giving ten (10) days’ written notice to the other 
party may apply to the American Arbitration Association for the selection of a third appraiser 
who meets the qualifications stated in this Permit  Each of the parties shall bear one-half of the 
cost of appointing the third appraiser and one-half of the third appraiser’s fee.  The third 
appraiser, however selected, shall be a person who has not previously acted in any capacity for 
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either party.  Within sixty (60) days after the selection of the third appraiser, each of the 
appraisers shall submit to each party the appraiser’s report and opinion separately stating the fair 
market rental value of the Assigned Space (excluding any improvements constructed thereon by 
Permittee) and the fair market rental value of such improvements, and the median opinion shall 
be the opinion used under this subsection.  All appraisers appointed under this Section 18 shall 
hold the MAI designation of the American Institute of Real Estate Appraisers or its successor 
organization. 

Section 19. Default. 

(1) In the event that (a) Permittee shall fail to remit any payment due to Port 
under this Permit or shall fail to submit any financial report required to be submitted in 
connection therewith, within five (5) days after the due date thereof, or (b) Permittee shall fail, 
within the applicable time period provided in Section 27 below, to post any additional 
Performance Deposit required thereunder, or (c) if Permittee commits an Event of Default under 
any other agreement between Permittee and the Port, or (d) if Permittee makes a general 
arrangement or assignment for the benefit of creditors or becomes a “debtor” as defined in 11 
U.S.C. § 101 or any successor statute (unless in the case of a petition filed against Permittee, the 
same is dismissed within 60 days), or (e) if a trustee or receiver is appointed to take possession 
of substantially all of Permittee’s assets located in the Assigned Space or of Permittee’s interest 
in this Permit, where possession is not restored to Permittee within 30 days, or (f) if Permittee 
shall fail three times within any period of one hundred and eighty (180) consecutive days to 
fulfill any of its obligations under this Permit, which failure is set forth in a written notice from 
Port to Permittee, whether or not such failure is corrected within any applicable grace period 
provided in this Permit, or (g) if Permittee breaches its obligations under Paragraph M of this 
Permit, or (h) if Permittee subleases any portion of the Assigned Space, or (i) in the event that 
Permittee or any of its officers, employees, agents, invitees or licensees violates any other term, 
covenant or condition of this Permit and (except where otherwise expressly provided in this 
Permit) such violation continues for ten (10) days after Port has given written notice thereof to 
Permittee, then in any such event Permittee will be in default under this Permit.   

(2) On the occurrence of any such default, the Port, in addition to its other 
remedies available under the terms of this Permit or pursuant to law or in equity, may at any time 
thereafter, with or without notice or demand and without limiting Port in the exercise of any right 
or remedy which Port may have by reason of such default or breach: 

(a) Terminate Permittee’s right to possession of the Assigned Space 
by any lawful means, in which case this Permit shall terminate and Permittee shall immediately 
surrender possession of the Assigned Space to Port.  In such event Port shall be entitled to 
recover from Permittee all damages incurred by Port by reason of Permittee’s default including, 
but not limited to, 

(i) The worth at the time of award of the unpaid Rent 
and any other sums equivalent to rent required to be paid by Permittee 
under this Permit that had been earned at the time of termination; 
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(ii) The worth at the time of award of the amount by 
which the unpaid Rent and any other sums equivalent to rent required to 
be paid by Permittee under this Permit that would have been earned after 
termination until the time of award exceeds the amount of such loss of 
Rent that Permittee proves could have been reasonably avoided; 

(iii) The worth at the time of award of the amount by 
which the unpaid Rent and any other sums equivalent to rent required to 
be paid by Permittee under this Permit for the balance of the Term after 
the time of award exceeds the amount of such loss of Rent that Permittee 
proves could have been reasonably avoided; and 

(iv) Any other amounts permitted by law to compensate 
the Port for detriment caused by Permittee’s default or which in the 
ordinary course of events would be likely to result therefrom, including, 
but not limited to, the costs and expenses incurred by the Port (A) in 
retaking possession of the Assigned Space, (B) in cleaning and making 
repairs of and alterations to the Assigned Space reasonably necessary to 
return the Assigned Space to good condition for the Permitted Uses and in 
otherwise preparing the Assigned Space for reletting, (C) in removing, 
transporting, and storing any of Permittee’s property left at the Assigned 
Space although the Port shall have no obligation to remove,  transport, or 
store any of such property, and (D) in reletting the Assigned Space, 
including, but not limited to, brokerage commissions, advertising costs, 
and attorney fees. 

The “worth at the time of award” of the amounts referred to in items (i) and (ii) 
immediately above is computed by allowing interest at the maximum rate permitted by law.  The 
“worth at the time of award” of the amount referred to in item (iii) immediately above is 
computed by discounting such amount at the discount rate of the Federal Reserve Bank of San 
Francisco at the time of award plus one percent (1%). 

(b) Avail itself of the remedy described in California Civil Code 
Section 1951.4 (lessor may continue Permit in effect after Permittee’s breach and abandonment 
and recover rent as it becomes due, if Permittee has right to sublet or assign, subject only to 
reasonable conditions or limitations).  If such conditions or limitations become unreasonable, 
Port may waive such conditions or limitations and continue to avail itself of this remedy. 

(c) In case of abandonment or vacating of the Assigned Space by 
Permittee, if the Port elects not to terminate the Permit, Permittee hereby irrevocably appoints 
the Port the agent of Permittee to enter upon the Assigned Space and remove any and all persons 
and/or property whatsoever situated upon the Assigned Space, and place all or any portion of 
said property in storage for account of and at expense of Permittee.  In such case the Port may 
relet the Assigned Space upon such terms as to it may seem fit, and if a sufficient sum shall not 
thus be realized after paying all expenses enumerated in items A, B, C, and D in subsection 
2(a)(iv) of this Section 19 to satisfy the Rent and other sums herein agreed to be paid, Permittee 
agrees to satisfy and pay any deficiency, and to pay such expenses.  Permittee hereby exempts 
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and agrees to save harmless the Port from any Losses arising out of or caused (except to the 
extent caused solely by the gross negligence or intentional misconduct of the Port or its agents or 
contractors) by any such entry or re-entry upon said Assigned Space and/or the removal of 
persons and/or property and storage of such property by the Port or its agents, using defense 
counsel acceptable to the Port Attorney. 

(d) Pursue any other remedy now or hereafter available to Port under 
the laws, in equity, or in judicial decision of the State of California. 

Permittee hereby expressly waives any notice of default from Port not expressly 
provided for in this Permit as a prerequisite to Port’s termination of this Permit or its 
repossession of the Assigned Space.  Any partial payment of any payment due to the Port under 
this Permit from Permittee and accepted by the Port shall not render ineffective any notice given 
by the Port to the Permittee pursuant to the terms of this Permit or California Code of Civil 
Procedure Section 1161, et. seq., or any successor statute thereto. 

Section 20. End of Term. 

In addition to the requirements set forth in Section 32, upon the expiration or 
earlier termination of the Term, Permittee shall deliver to Port possession of the Assigned Space 
and, except as otherwise expressly provided in this Permit, all of the fixtures and equipment 
thereon in their original condition in all respects, reasonable use and wear excepted (and except 
as otherwise expressly provided in this Permit, Permittee agrees to reimburse Port for the cost of 
any alterations, replacement, repairs or cleaning required to restore the same to such condition). 
All Alterations made pursuant to Section 1 of this Attachment “A” shall immediately become 
Port’s property and, at the expiration or earlier termination of the Term, shall remain in the 
Assigned Space without compensation to Permittee unless Port advises Permittee that Permittee 
will be required to remove the same, in which event, at Port’s election, Permittee shall promptly 
restore the Assigned Space to its condition prior to the installation of such Alterations.  At Port’s 
election, Permittee shall remove all cabling and wiring, including telephone lines located within 
the Assigned Space, which are in excess of that determined by the Port to be required for normal 
use of the Assigned Space.  In addition, Permittee shall repair, to the Port’s reasonable 
satisfaction, all damage to the Assigned Space and the Airport resulting from Permittee’s 
removal of such Alterations, cabling and wiring.  Permittee’s obligations under this Section 20 
shall survive the expiration or earlier termination of the Term. 

Section 21. Holding Over.   

(1) If Permittee or any assignee thereof continues to occupy the Assigned 
Space after the Term and the Port has not objected thereto, such holding over shall be deemed a 
month to month Permit terminable on thirty (30) days notice given by either party (the “Hold-
Over Permit”) on the same terms and conditions as provided in this Permit, except (a) the 
Minimum Annual Guaranty and the Percentage Fees applicable to each Concession Unit shall be 
fixed by the Director from time-to-time by giving Permittee written notice thereof at any time 
not less than seven (7) days before the expiration of any monthly period, to be effective at the 
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expiration of such month, and (b)  the Director, upon thirty (30) days written notice to Permittee, 
may change any of the other terms and conditions of the Hold Over Permit. 

(2) Notwithstanding the foregoing, nothing contained in this Permit shall give 
Permittee any right to occupy the Assigned Space at any time after expiration of the Term.  
Permittee acknowledges and agrees that upon such expiration or termination, it shall not be 
entitled to any relocation assistance or payment pursuant to the provisions of Title 1, Division 7, 
Chapter 16, of the Government Code of the State of California (Sections 7260 et seq.) or 
pursuant to any other laws or regulations with respect to any relocation of its business or 
activities upon the expiration of the Term or upon the termination of any holdover tenancy 
pursuant to this Section 21, and Permittee hereby waives and releases to the Port all rights, if 
any, to which Permittee may be entitled under said provisions or other law or regulations. 

(3) If Permittee or any assignee thereof shall continue to occupy the Assigned 
Space after the expiration or earlier termination of the Term and the Port has objected thereto, 
then the Port shall be entitled to double the Rent specified in Paragraph E of this Permit, and 
acceptance by Port of any sums after any such objection shall not constitute a renewal of this 
Permit or a consent to such occupancy, nor shall it waive Port’s right of re-entry or any other 
right available to it under the laws of California or the provisions of this Permit. 

(4) Permittee shall continue to be obligated to pay Percentage Fees during any 
period that Permittee or any assignee thereof continues to occupy the Assigned Space after the 
expiration or earlier termination of the Term. 

Section 22. Tax Treatment. 

Permittee agrees and hereby makes the irrevocable and binding election not to 
take for federal income tax purposes investment tax credits or depreciation on assets financed 
with the proceeds of tax exempt Port bonds or notes or any facility owned by the Port, unless the 
Port otherwise expressly agrees in advance in writing signed by the Port.  Permittee also agrees 
at the Port’s request from time to time to execute such additional documents reasonably 
requested by the Port or its bond counsel to effectuate and/or evidence said agreement and 
election.  This agreement and election, and the obligation to execute said documents relative 
thereto is binding on each successor or assignee of Permittee.   

Section 23. Intentionally Omitted. 

Section 24. Notices, Approvals or Consents. 

Any notice, approval or consent permitted or required to be given to Permittee 
hereunder shall be in writing and delivered either by hand to the Assigned Space, or by 
nationally recognized overnight courier service, or by U.S. Certified Mail, Return Receipt 
Requested, postage prepaid, to Permittee’s address contained in Paragraph A of this Permit or to 
such other address in the United States as Permittee may, by written notice to the Port given in 
accordance with the requirements of this Section 24, direct from time to time.  Any notice 
permitted or required to be given to Port hereunder shall be in writing and delivered either by 
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hand to the Office of the Manager, Airport Properties Department, Oakland International 
Airport, Oakland, California, provided Permittee obtains a written acknowledgment of receipt 
therefor from Port, or by nationally recognized overnight courier service, or by U.S. Certified 
Mail, Return Receipt Requested, postage prepaid, addressed as follows: 

   Manager, Airport Properties Department 
   Oakland International Airport 
   9532 Earhart Road, Suite 201 
   Oakland, California  94621 
 
with a copy to:  Port Attorney 
   Port of Oakland 
   530 Water Street 
   Oakland, California 94607 

 
or such other address as Port may, by written notice to Permittee given in accordance with the 
requirements of this subsection, direct from time to time.  Any such notice, approval or consent 
shall be deemed given on receipt if delivered by hand or three (3) days after mailing provided 
such hand delivery or mailing was made in accordance with the requirements of this Section 24. 

Section 25. Sums Paid by Port. 

If Port has paid any sum or sums or has incurred any obligation or expense which 
Permittee has agreed to pay or reimburse Port for, or if Port is required or elects to pay any sum 
or sums or incurs any obligation or expense because of the failure, neglect or refusal of Permittee 
to perform or fulfill any of the terms or conditions of this Permit, then the same shall be deemed 
additional rent due hereunder and Permittee shall reimburse Port therefor promptly upon 
demand. 

Section 26. Delinquency Charge. 

Any sums payable by Permittee to Port under any provision of this Permit which 
are not paid for a period of 10 calendar days (30 calendar days for unpaid sums for utilities) after 
it becomes due and payable shall be subject to a delinquency charge, for violation of this Permit 
and as liquidated damages, of $50.00, plus a sum equal to 0.05% (five one-hundredths of one 
percent) per day of such delinquent payment for each day from the date such payment became 
due and payable until payment has been received by Port, but not to exceed the maximum 
interest rate permitted by applicable law  Unpaid delinquency charges that accrue may be 
compounded monthly at the Port’s sole election.  The delinquency charges provided by this 
Section 26 are in addition to all other remedies that Port may have that are provided by this 
Permit or otherwise by law or in equity with respect to any payment that has become due and has 
not been paid. 
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Section 27. Performance Deposit.    

Permittee shall deposit the Performance Deposit required under Paragraph F of 
this Permit with Port upon execution of this Permit, which sum (and any additions thereto 
required hereunder) shall be by cash or irrevocable letters of credit, each in a form and from an 
issuer acceptable in Port’s sole discretion.  Any letter of credit provided as a Performance 
Deposit must be in the form of the letter of credit attached hereto as Exhibit “11”, or such 
successor form as Port may from time to time require by written notice to Permittee, and shall be 
drawn on a bank located within the continental United States acceptable to the Port’s Deputy 
Executive Director Financial Services.  The Port’s preference is for a letter of credit that can be 
drawn at a site or counter of sucha bank eith a branch office lcoated in Oakland or San Francisco, 
California.  Unless the Port receives a written extension or replacement of the letter of credit at 
least sixty (60) days before the end of the term of the letter of credit, the Port without notice to 
Permittee, may draw on the letter of credit and retain all proceeds as a cash Performance Deposit 
pursuant to the terms of this Section 27.  The Performance Deposit shall be retained by Port as 
security for the faithful performance of Permittee’s obligation hereunder and under any other 
agreement between Port and Permittee.  Permittee shall be obligated, within fifteen (15) days 
after Port’s written demand, to increase the amount of the Performance Deposit by the same 
percentage increase, if any, in the amount of the total Minimum Annual Guaranty, determined 
pursuant to Paragraph E.1(b) of this Permit or such greater amount required by the Airport Rules 
and Regulations.  Port shall have the right, but not the obligation, to apply said Performance 
Deposit to the payment of any sum due to Port which has not been paid, including, but not 
limited to, reimbursement of any expenses incurred by Port in curing any default of Permittee, or 
to the cost of restoring the Assigned Space or its furnishings, fixtures or equipment to their 
original condition, reasonable use and wear excepted, or to Port’s future rent damages arising out 
of the termination of this Permit because of Permittee’s default.  In the event that all or any 
portion of the Performance Deposit is so applied, Permittee shall be obligated, within five (5) 
days after Port’s written demand, to remit to Port the amount required to restore the Performance 
Deposit to the full amount required by this Section 27.  If said Performance Deposit shall not 
have been applied for any of the foregoing purposes, it shall be returned to Permittee, without 
interest, within ninety (90) days after the end of the Term or the end of any hold-over as 
described in Section 21 above, whichever is later (as such ninety (90) day period may reasonably 
be extended by Port by written notice to Permittee to allow Port to determine if Permittee has 
satisfied all of its obligations under Section 32 of this Permit).  The Port will not pay any interest 
on the Performance Deposit.  Permittee hereby expressly waives the protections of California 
Civil Code Section 1950.7. 

  In the event that Permittee has another agreement or other agreements with the 
Port that requires or require Permittee to maintain a deposit with the Port, Permittee, at its 
election may satisfy the deposit requirements with a single non-cash deposit in the form 
acceptable to the Port, provided that: (i) the deposit instrument describes each agreement to 
which it is intended to apply, (ii) the deposit amount is not less than the aggregate of deposit 
requirements for all of the agreements to which the instrument applies and (iii) if the deposit is 
insufficient to satisfy the requirements of any of the agreements to which it applies, the Permittee 
shall be in default of each and every agreement to which the deposit applies. 
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Section 28. Brokerage Commissions. 

Unless otherwise expressly provided in a written addendum to this Attachment 
“A” executed by Port and Permittee, Permittee warrants that no real estate commission is 
payable by Port to any person or entity in connection with this Permit, and Permittee hereby 
agrees to indemnify, defend and hold Port completely harmless from and against any and all 
liabilities, costs and expenses (including all costs for investigation and defense thereof, 
including, but not limited to, court costs, expert fees and paralegal and attorneys’ fees prior to 
institution of legal proceedings at both trial and appellate levels, and in any mediation or 
arbitration agreed to by Port) incurred by Port as a result of any claims therefor. 

Section 29. Port’s Reserved Rights. 

(1) Port reserves the right for itself and others to utilize and maintain existing 
utility easements over, under, across and through the Assigned Space, and to run water, 
electrical, telephone, gas, drainage, communications and other lines over, under, across and 
through the Assigned Space and to grant necessary utility easements therefor.  Port shall also 
have the right, at any time and from time to time, to cause maintenance to be performed and 
repairs to be made in and to the Assigned Space and the fixtures, equipment and mechanical 
systems located therein.  The Port also reserves to itself and the right to grant to others in the 
future nonexclusive easements over outside portions of the Assigned Space for purposes of 
access to adjacent Port property (including, without limitation, access to improvements owned by 
others such as buildings owned by Port tenants on Port land and access for purposes such as 
maintenance, installation or repair of utilities, use of restrooms, and construction, maintenance, 
repair, replacement or reconstruction of improvements or facilities located on such Port 
property.)  The Port also reserve the exclusive right to use all areas of the Airport not comprising 
the Assigned Space, and the exterior walls and roofs of the Assigned Space, together with the 
right to install, maintain, use, repair and replace pipes, ducts, conduits, wires, columns, and 
structural elements serving other parts of the Airport in and through the Assigned Space.  This 
reservation in no way affects Permittee’s maintenance obligations under this Permit. 

(2) Permittee acknowledges that the Port has made no representations or 
warranties to Permittee regarding the location of airlines or pedestrian traffic, or the design, 
construction or location of security check points or other improvements in the terminal facilities 
at the Airport.  Permittee agrees that Port reserves the right (a) to further develop, improve, 
repair and alter the Airport and all roadways, parking areas, terminal facilities, landing areas and 
taxiways as it may see fit, free from any and all liability to Permittee for loss of business or 
damages of any nature whatsoever to Permittee occasioned during the making of such 
improvements, repairs, alterations and additions, including but not limited to any damages 
resulting from negligence of the Port or its employees, agents or contractors, and (b) to establish 
such fees and charges for the use of the Airport by Permittee and all others as Port may deem 
advisable, including, without limitation, parking charges on Permittee, its customers and 
employees and on Permittee’s vendors making deliveries to Permittee anywhere on the Airport. 

(3) Permittee acknowledges that construction on the roads and other portions 
of the Airport during the Term may temporarily disrupt Permittee’s use of the Assigned Space.  
Permittee agrees that Port will not be required to pay or credit any sums to Permittee to 
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reimburse Permittee for any disruption or loss of use of the Assigned Space, and that there will 
be no abatement in the Rent or other amounts payable by Permittee to Port under this Permit. 

(4) Permittee covenants and agrees that this Permit shall be subject and 
subordinate to the provisions of any rights of the United States in the land subject to this Permit 
and any existing or future agreement between Port and the United States Government relative to 
the operation or maintenance of Airport, the execution of which has been or will be required as a 
condition precedent to the granting of federal funds or Passenger Facility Charges (“PFC’s”) for 
the development or operation of Airport.  In the event that the Federal Aviation Administration 
or its successors shall require any modifications to this Permit as a condition precedent to the 
granting of such federal funds or PFC’s, Permittee shall promptly consent in writing to such 
modifications. 

(5) Permittee shall cooperate in implementing the goals of the Port’s 
Employment Resources Development Program, hereinafter called the “ERDP” as set forth in the 
Port Resolution No. 26291, as amended to date. Permittee understands the Port’s ERDP seeks to 
address the needs of the Port tenants and professional service providers for a qualified work 
force and the needs of Oakland’s chronically unemployed and under-employed for employment, 
by identifying employment opportunities, by providing employment training and counseling for 
persons seeking such opportunities and facilitating the employment of those persons qualified to 
fill the jobs identified.  Permittee understands that cooperation in implementing the goals of the 
Port’s ERDP involves considering Port ERDP referrals consistent with relevant state and federal 
anti-discrimination regulations seeking to insure equal employment opportunity.  Permittee shall 
provide to the Port’s Executive Director or his or her designee copies of all solicitations or 
advertisements for employees at the Airport placed by or on behalf of Permittee, so that the Port 
may assist in providing Permittee with the names of qualified unemployed and under-employed 
residents of Oakland and others, including minorities, women, physically handicapped persons, 
and veterans seeking such employment or training opportunities through the Port’s ERDP 
efforts. 

(6) Port may, at any time and from time to time, using Port personnel, or 
using an outside audit firm designated by the Port’s Chief Audit Officer, conduct an audit of 
Permittee’s operations at the Airport (in addition to Port’s audit rights provided elsewhere in this 
Permit) to confirm that such operations comply with the requirements of this Permit.  Permittee 
shall cooperate fully with the Port in such audit.  If such audit shows that Permittee is not 
complying with any of such requirements, then without limiting Port’s rights under Section 19 
above, Permittee shall promptly remedy any noncompliance shown in such audit, and Port may 
require Permittee to reimburse Port for all of its costs of such audit. 

Section 30. Discrimination Not Permitted. 

(1) During the performance of this Permit, the Permittee, for itself, its 
assignees and successors in interest agrees as follows: 

(a) Compliance with Regulations.  The Permittee shall comply with 
the Regulations relative to nondiscrimination in federally assisted programs of the Department of 
Transportation (hereinafter, “DOT”) Title 49, Code of Federal Regulations, Part 21, as they may 
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be amended from time to time (hereinafter referred to as the “Regulations”), which are herein 
incorporated by reference and made a part of this Permit. 

(b) Nondiscrimination. The Permittee, with regard to the work 
performed by it during the Permit, shall not discriminate on the grounds of race, color, sex, 
creed, or national origin in the selection and retention of subcontractors, including procurements 
of materials and leases of equipment. The Permittee shall not participate either directly or 
indirectly in the discrimination prohibited by section 21.5 of the Regulations, including 
employment practices when the Permit covers a program set forth in Appendix B of the 
Regulations. 

(c) Solicitations for Subcontracts, Including Procurements of 
Materials and Equipment. In all solicitations either by competitive bidding or negotiation made 
by the Permittee for work to be performed under a subcontract, including procurements of 
materials or leases of equipment, each potential subcontractor or supplier shall be notified by the 
Permittee of the Permittee’s obligations under this Permit and the Regulations relative to 
nondiscrimination on the grounds of race, color, or national origin. 

(d) Information and Reports. The Permittee shall provide all 
information and reports required by the Regulations or directives issued pursuant thereto and 
shall permit access to its books, records, accounts, other sources of information, and its facilities 
as may be determined by the Port or the Federal Aviation Administration (FAA) to be pertinent 
to ascertain compliance with such Regulations, orders, and instructions. Where any information 
required of a Permittee is in the exclusive possession of another who fails or refuses to furnish 
this information, the Permittee shall so certify to the Port or the FAA, as appropriate, and shall 
set forth what efforts it has made to obtain the information. 

(2) The Permittee for itself, its successors in interest, and assigns, as a part of 
the consideration hereof, does hereby covenant and agree as a covenant running with the land 
that in the event facilities are constructed, maintained, or otherwise operated on the Assigned 
Space described in this Permit for a purpose for which a DOT program or activity is extended or 
for another purpose involving the provision of similar services or benefits, the Permittee shall 
maintain and operate such facilities and services in compliance with all other requirements 
imposed pursuant to 49 CFR Part 21, Nondiscrimination in Federally Assisted Programs of the 
Department of Transportation, and as said Regulations may be amended. 

(3) The Permittee for itself, its successors in interest, and assigns, as a part of 
the consideration hereof, does hereby covenant and agree as a covenant running with the land 
that: (i) no person on the grounds of race, color, or national origin shall be excluded from 
participation in, denied the benefits of, or be otherwise subjected to discrimination in the use of 
said facilities, (ii) that in the construction of any improvements on, over, or under such Assigned 
Space and the furnishing of services thereon, no person on the grounds of race, color, or national 
origin shall be excluded from participation in, denied the benefits of, or otherwise be subjected to 
discrimination, (iii) that the Permittee shall use the Assigned Space in compliance with all other 
requirements imposed by or pursuant to 49 CFR Part 21, and as said Regulations may be 
amended. 
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(4) The Permittee assures that it will comply with pertinent statutes, Executive 
Orders and such rules as are promulgated to assure that no person shall, on the grounds of race, 
color, religion, sex, national origin, ancestry, age, disability or physical handicap as set forth in 
the Americans with Disabilities Act of 1990, veteran’s status, marital status or actual or 
perceived sexual orientation, be excluded from participating in any activity conducted with or 
benefiting from Federal assistance.  The Permittee also assures that it will comply with all 
applicable provisions of the Port’s equal opportunity policy.  This provision binds the Permittee 
during the Term of this Permit. 

(5) In furtherance of Port’s long-standing policy to insure that equal 
employment opportunity is achieved and nondiscrimination  is guaranteed in all Port-related 
activities, Permittee for itself and its successors in interest and assigns, as part of the 
consideration hereof, does hereby covenant and agree with respect to Permittee’s activities upon 
the Assigned Space and as a covenant running with the land: 

(a) That Permittee shall not discriminate against any employee or 
applicant for employment because of race, color, religion, sex, national origin, ancestry, age, 
disability or physical handicap as set forth in the Americans with Disabilities Act of 1990, 
veteran’s status, marital status or actual or perceived sexual orientation.  Permittee shall take 
affirmative action to ensure that applicants and employees are treated fairly.  Such action shall 
include, but not be limited to the following:  employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship.  Permittee agrees to post in 
conspicuous places, available to employees and applicants for employment, notices to be 
provided by the Port’s Equal Opportunity Employment Officer setting forth the provisions of this 
paragraph; 

(b) That Permittee shall, in all solicitations or advertisements for 
employees placed by or on behalf of Permittee, state that all qualified applicants will receive 
consideration for employment without regard to race, color, religion, sex, national origin, 
ancestry, age, disability or physical handicap as set forth in the Americans with Disabilities Act 
of 1990, veteran’s status, marital status or actual or perceived sexual orientation; 

(c) That Permittee will send to each labor union or representative of 
workers with which it has a collective bargaining agreement or other contract or understanding, a 
notice, to be provided by the Port’s Equal Opportunity Employment Officer, advising the labor 
union or workers’ representative of the Permittee’s commitments under this Section 30, and shall 
post copies of the notice in conspicuous places available to employees and applicants for 
employment; 

(d) That Permittee shall not discriminate by segregation or otherwise 
against any person or persons because of race, color, religion, sex, national origin, ancestry, age, 
disability or physical handicap as set forth in the Americans with Disabilities Act of 1990, 
veteran’s status, marital status or actual or perceived sexual orientation in furnishing, or by 
refusing to furnish, to such person or persons the use of any public facility upon the Assigned 
Space, including any and all services, privileges, accommodations, and activities provided 
thereby; 
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(e) That Permittee shall maintain work force records showing male, 
female and minority employees by job category and similar information with respect to new 
hires and shall permit the Port’s Equal Opportunity Employment Officer to inspect such records 
at all reasonable times and not less than annually and shall submit a summary of such 
information annually on a form provided by the Port; 

(f) That in the construction of any improvements on, over or under 
such land and the furnishing of services thereon, no person, on the grounds of race, color, 
national origin, shall be excluded from participation in, denied the benefits of, or otherwise be 
subjected to discrimination; 

(g) That Permittee assures that it will undertake an affirmative action 
program as required by 14 CFR Part 152, Subpart E, to ensure that no person shall on the 
grounds of race, creed, color, national origin, or sex be excluded from participating in any 
employment activities covered in 14 CFR Part 152, Subpart E, as issued on February 7, 1980, or 
as subsequently amended by the DOT.  Permittee further assures that no person shall be excluded 
on these grounds from participating in or receiving the services or benefits of any program or 
activity covered by this Subpart.  Permittee assures that it will require that its covered 
suborganizations provide assurances to Permittee that they similarly will undertake affirmative 
action programs and that they will require assurances from their suborganizations, as required by 
14 CFR Part 152, Subpart E, to the same effect; and 

(h) Permittee agrees that it shall not discriminate against any 
professional service or vendor because of race, color, religion, sex, national origin, ancestry, age, 
disability or physical handicap as set forth in the Americans with Disabilities Act of 1990, 
veteran’s status, marital status or actual or perceived sexual orientation; and that the Permittee 
shall, in all solicitations or advertisements placed by or on behalf of Permittee, for professional 
services, vendors or contractors, state that all qualified bidders will receive consideration on 
merit, without regard to race, color, religion, sex, national origin, ancestry, age, disability or 
physical handicap as set forth in the Americans with Disabilities Act of 1990, veteran’s status, 
marital status or actual or perceived sexual orientation. 

(6) That Permittee’s noncompliance with the provision of this Section 30 shall 
constitute a material breach of this Permit.  In the event of a breach of any of the above-stated 
nondiscrimination and affirmative action covenants, the Port or the United States shall have the 
right to consider but not be limited to the following: 

(a) Withholding of payments to the Permittee under this Permit until 
the Permittee complies; or 

(b) The Port may terminate this Permit and re-enter and possess the 
Assigned Space and the facilities thereon, and hold the same as if this Permit had never been 
made, without liability therefor; or 

(c) The Port or the United States may seek judicial enforcement or 
said covenants. 
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(7) Should the Permittee authorize another person, with Port’s prior written 
consent, to provide services or benefits from the Assigned Space or at the Airport, Permittee 
shall obtain from such person a written agreement pursuant to which such person shall, with 
respect to the services or benefits which it is authorized to provide, undertake for itself the 
obligations contained in this Section 30.  Permittee shall furnish the original or a true copy of 
such agreement to Port.  Port may from time to time be required by the United States 
Government, or one or more of its agencies, to adopt additional or amended provisions, 
including non-discrimination provisions, concerning the use and operation of the Airport, and 
Permittee agrees that it will adopt any such requirement as a part of this Permit. 

(8) If Permittee shall furnish any services to the public at the Airport, it shall 
furnish said services on a fair, equal and not unjustly discriminatory basis to all users thereof and 
shall charge fair, reasonable and not unjustly discriminatory prices for each unit of service, 
provided that Permittee shall be allowed, subject to compliance with the provisions of Paragraph 
B.4 of this Permit, to make reasonable and non-discriminatory discounts, rebates or other similar 
types of price reductions to volume purchasers, if any. 

Section 31. Federal Aviation Administration Requirements. 

(1) Permittee shall comply with all applicable regulations of the Federal 
Aviation Administration and the Transportation Security Administration relating to Airport 
security and shall control the Assigned Space so as to prevent or deter unauthorized persons from 
obtaining access to the air operations area of the Airport. 

(2) Port reserves unto itself, and unto its successors and assigns, for the use 
and benefit of the public, a right of flight for the passage of aircraft through the airspace above 
the surface of the Assigned Space, together with the right to cause in said airspace such noise as 
may be inherent in the operation of aircraft now known or hereafter used, and for navigation of 
or flight in the said airspace, and use of said airspace for landing on, taking off from or operating 
on the Airport. 

(3) Permittee expressly agrees, on behalf of itself and its successors and 
assigns, to restrict the height of structures, objects of natural growth and other obstructions on 
the Assigned Space in compliance with the requirements of Federal Aviation Regulations, 14 
CFR Part 77.  In the event the aforesaid covenants are breached, the Port reserves the right to 
enter upon the Assigned Space and to remove the offending structure or object and cut the 
offending natural growth, all of which shall be at the expense of Permittee. 

(4) Permittee agrees to require any lights in the Assigned Space to be 
constructed, focused or arranged in a manner that will prevent them from casting their beams in 
an upward direction so as to interfere with the vision of pilots in aircraft landing at or taking off 
from the Airport. 

(5) Permittee expressly agrees, on behalf of itself and its successors and 
assigns, to prevent any use of the Assigned Space which would interfere with or adversely affect 
the operation or maintenance of the Airport, or which would otherwise constitute a hazard or 
nuisance at the Airport. 
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(6) Permittee agrees that it will not exercise or grant any right or privilege 
which would operate to prevent any person, firm or corporation operating aircraft on the Airport 
from performing any service (including, but not limited to maintenance and repair) on its own 
aircraft with its own employees that it may choose to perform.  This Permit confers no right on 
Permittee or any other person, firm or corporation to fuel aircraft at the Airport. 

(7) This Permit is subject to the requirements of the U.S. Department of 
Transportation’s regulation, 49 CFR, Part 23;  Permittee agrees that it will not discriminate 
against any business owner because of the owner’s race, color, national origin, or sex in 
connection with the award or performance of any concession agreement, management contract, 
subcontract or other agreement covered by 49 CFR, Part 23, or any successor regulation; and 
Permittee also agrees to include the above statements in any subsequent concession agreement or 
contract covered by 49 CFR, Part 23, that it enters into and to cause those businesses to similarly 
include the statements in further agreements.  This Section 31(7) does not authorize the operation 
of a concession at the Airport that is not part of the Permitted Uses under Paragraph B of this 
Permit. 

Section 32. Environmental Responsibilities 

(1) Definitions.  The following terms when used in this Permit with the initial 
letter(s) capitalized, whether in the singular or plural, shall have the following meaning. 

(a) “Agreement”:  means this Permit. 

(b) “Clean-up”: Evaluation, investigation, testing, feasibility studies, 
risk assessments, removal, disposal, remediation, containment, capping, encapsulating and 
monitoring of Toxic Materials and restoration of the Assigned Space. 

(c) “Environmental Laws”:  All federal, state and local laws, statutes, 
ordinances, codes and regulations including those so defined in or regulated under any of the 
following: 15 U.S. Code Section 2601, et seq. (the Toxic Substances Control Act); 33 U.S. Code 
Section 1251, et seq. (the Federal Water Pollution Control Act, a/k/a the Clean Water Act); 42 
U.S. Code Section 6901, et seq. (the Resource Conservation and Recovery Act); 42 U.S. Code 
Section 7401, et seq. (the Clean Air Act); 42 U.S. Code Section 9601, et seq. (the 
Comprehensive Environmental Response, Compensation and Liability Act; 49 U.S. Code 
Section 1801, et seq. (the Hazardous Materials Transportation Act); California Health & Safety 
Code (“H&S Code”) Section 25100, et seq. (Hazardous Waste Control); H&S Code Section 
25300, et seq. (the Hazardous Substance Account Act); H&S Code Section 25404, et seq. 
(Unified Hazardous Waste and Hazardous Materials Management Regulatory Program); H&S 
Code Section 25531, et seq. (Hazardous Materials Management); H&S Code Section 18901, et 
seq. (California Building Standards); California Water Code Section 13000, et seq. (Porter-
Cologne Water Quality Control Act); H&S Code Section 25229.5, et seq. (Proposition 65 or the 
Safe Drinking Water and Toxic Enforcement Act of 1986); the Uniform Fire Code as adopted by 
the City and any other local fire codes; the regulations adopted and promulgated pursuant to such 
Laws and any modifications to or revisions of such Laws adopted pursuant to such Laws after 
the Commencement Date, as well as any subsequently enacted Laws relating to the use, release 
or disposal of Toxic Materials, or to the remediation of air, surface waters, groundwater, soil or 
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other media contaminated with such substances; and any other substance designated by Port as a 
Toxic Material, upon a finding by the Port’s Executive Director and notice to Permittee, that the 
substance poses a hazard to human health, safety, or the environment, including regulations and 
orders relating to the handling, use, storage, accumulation, transportation, generation, spillage, 
migration, discharge, Release, treatment and disposal of any Toxic Materials. 

(d) “Exempted Toxic Materials”:  Toxic Materials consisting of 
ordinary office and janitorial supplies in amounts reasonably necessary for their intended 
purpose, substances in cooling systems (e.g., refrigerators and air conditioning units), or 
automobiles and the standard contents therein, used in the ordinary course of Permittee’s 
Permitted Uses, so long as said items are stored, used, handled, transported and disposed of in 
accordance with all Laws; provided, however, that with respect to cooling systems and 
automobiles and the standard contents therein, Exempted Toxic Materials shall not include the 
storage or use of any Toxic Materials outside of a cooling system or an automobile; and further 
provided, however, that Exempted Toxic Materials shall lose their exemption and shall be treated 
as Toxic Materials in the event of any Release of such Exempted Toxic Materials. 

(e) “Permittee Representative”:  Permittee’s agents, employees, 
contractors, subtenants, licensees or invitees. 

(f) “Release or Released”:  Any spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing into the 
environment. 

(g) “Toxic Materials”: (i) substances that are toxic, corrosive, reactive 
or ignitable; (ii) petroleum products, crude oil (or any fraction thereof) and their derivatives; (iii) 
explosives, asbestos, radioactive materials, hazardous wastes, toxic substances or related 
hazardous materials; (iv) noxious fumes, vapors, soot or smoke; and (v) substances which now or 
in the future are defined by applicable local, State or federal law as “hazardous substances,” 
“hazardous materials,” “hazardous wastes,” “reproductive toxins,” or “toxic substances,” 
“pollutants” or “waste” or are regulated under applicable Laws.  

(2) General Prohibitions. 

(a) No Toxic Materials; Exceptions: Permittee shall not cause or 
permit any Toxic Materials to be brought upon, remain, kept or used in or about the Assigned 
Space or other Port property during the Term by Permittee or any Permittee Representative, 
except for Exempted Toxic Materials. 

(b) Release of Toxic Materials:  Permittee shall not cause or permit 
any Toxic Materials to be Released to the Assigned Space or the environment.  Permittee shall 
notify the Port of any Release of Toxic Materials in accordance with Paragraph 10 of this Section 
32. 

(c) Storage Tanks:  Permittee shall not install, operate or remove any 
underground storage tank, above ground storage tank or other storage facility whatsoever 
containing Toxic Materials without the prior written approval of the Port, which approval may be 
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given, conditioned, or withheld in the exercise of its sole discretion.  Any such installation, 
operation or removal of such tanks or other storage facilities shall be subject to all of the other 
applicable provisions of this Section 32. 

(d) Environmental Investigation, Wells and Groundwater:  Permittee 
shall not conduct any environmental investigation, testing or Clean-up, including but not limited 
to, the implementation of any environmental work plan or any soil or groundwater borings or 
samplings, or the installation, operation or removal of any well, or use any groundwater, on the 
Assigned Space without the prior written approval of Port’s Executive Director or Deputy 
Executive Director, which approval may be given, conditioned, or withheld in the exercise of his 
or her sole discretion.  Any such environmental investigation, testing, or Clean-up, or 
installation, operation, or removal of any well or any use of groundwater shall be subject to all of 
the other applicable provisions of this Section 32. 

(3) Compliance With Laws.  Permittee shall comply, at its sole cost, with all 
Laws relating to Toxic Materials.  It shall be the sole obligation of Permittee to obtain and 
maintain any permits and approvals required pursuant to such Laws or this Section 32. 

(4) Disposal of Toxic Materials.  Permittee shall not dispose of or permit the 
disposal of any Toxic Materials, regardless of quantity or concentration, within the storm and/or 
sanitary sewer drains, pump-out stations, restrooms and/or plumbing facilities within the 
Assigned Space, or other property of Port.  All disposal of Toxic Materials shall be in approved 
and labeled containers and removed from the Assigned Space only by duly licensed and insured 
carriers in compliance with all Laws. 

(5) Material Safety Data Sheets.  Permittee shall maintain Material Safety 
Data Sheets, as required under the Hazard Communication Standard in 29 CFR §1910.1200, and 
any other Laws.  Such information shall be kept current at all times and shall be kept in a place 
accessible to Port and other regulatory agencies, including the Oakland Fire Department, at any 
time for inspection and in the event of emergency. 

(6) Clean Water Act; NPDES Permits and SWPPPs.  Permittee shall comply 
with all Laws regarding discharges to water and land, including without limitation, obtaining and 
complying with any individual or general National Pollutant Discharge Elimination System 
(“NPDES”) permit or Waste Discharge Requirements that are issued to the Port or others with 
jurisdiction over Port property.  Permittee shall comply with such applicable NPDES permits, 
requesting coverage under and complying with any applicable general permit and any local 
ordinance or regulations pertaining to stormwater, and preparation and complying with a site-
specific Storm Water Pollution Prevention Plan (“SWPPP”) or any revisions to an SWPPP, with 
respect to Permittee’s operations or activities on the Assigned Space. 

(7) Entry and Inspection. 

(a) Port’s Entry and Inspection Rights. Port and its authorized 
representatives and consultants shall have the right, but not the obligation, to enter the Assigned 
Space at any reasonable time (i) to confirm Permittee’s compliance with the provisions of this 
Section 32, including the right to physically investigate the condition of the Assigned Space and 
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review all permits, reports, plans, and other documents regarding the use, handling, storage or 
disposal of Toxic Materials, and (ii) to perform Port’s obligations under this Section 32.  Port’s 
rights shall include the right to inspect, investigate, sample and/or monitor the Assigned Space, 
including any air, soil, surface water, groundwater or other sampling or any other testing, 
digging, drilling or analysis to determine whether Permittee is complying with the terms of this 
Section 32.  Permittee shall pay the costs of Port’s consultants’ fees and all other costs incurred 
by Port if said fees and costs result from Permittee’s failure to carry out its obligations under this 
Section 32.  Port shall use reasonable efforts to minimize any interference with Permittee’s 
business caused by Port’s entry onto the Assigned Space, but Port shall not be responsible for 
any interference caused thereby. 

(b) Environmental Audit.  Port shall have the right, but not the 
obligation, to require, annually during the Term and again within thirty (30) business days after 
the expiration or earlier termination of the Term, that a detailed review (“Environmental 
Audit”) be undertaken, at Permittee’s expense, to determine whether the Assigned Space and 
Permittee’s and Permittee’s Representatives’ use, handling, storage or disposal of all Toxic 
Materials comply with this Section 32.  The Environmental Audit shall be conducted by 
independent, qualified, licensed environmental consultants selected by Port and pre-approved by 
Permittee.  The Port shall provide Permittee with thirty (30) days prior written notice of its intent 
to conduct the Environmental Audit and the name of the proposed environmental consultant.  If 
Permittee objects to the consultant selected by the Port, Permittee shall provide the Port with a 
written objection to the proposed consultant within three business days after its receipt of such 
written notice.  If Permittee fails to make such timely objection, then Port’s selection of the 
environmental consultant shall be final.  If Permittee makes such timely objection, and the 
parties are unable to agree upon an environmental consultant within 10 business days of such 
objection, the Port shall have the right to select the environmental consultant from its list of pre-
approved “as needed” environmental consultants.  The Environmental Audit shall include an 
inspection of the Assigned Space, interviews with the occupants of the Assigned Space and any 
other matters which said consultants believe, in the exercise of their professional judgment, are 
reasonably necessary to ascertain whether Permittee’s operations and the Assigned Space are in 
compliance with this Section 32, including inspection of the Assigned Space, interviews with the 
occupants of the Assigned Space, the installation of monitoring wells, and the sampling and 
analysis of soil, surface water and groundwater. Permittee shall fully cooperate with the 
consultants and comply with all information requests.  After the completion of the 
Environmental Audit, a written report shall be prepared and copies shall be distributed to both 
Permittee and Port. 

(c) Required Compliance.  If the Assigned Space is not in compliance 
with this Section 32 or applicable Laws by reason of any violation by Permittee and/or any 
Permittee Representative of their obligations under this Section 32, Permittee shall, at its cost, 
promptly take all action necessary to bring the Assigned Space into compliance, including all 
Clean-Up. 

(8) Indemnity. 

(a) Basic Obligation.  Permittee shall be solely responsible for and 
shall indemnify, protect, defend (with counsel acceptable to Port) and hold harmless Port and 
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Port’s Commissioners, agents, employees, representatives, contractors, Port designated 
secondary users of the Assigned Space, directors and officers (collectively hereinafter referred to 
as the “Indemnitees”) from and against any and all claims, costs, penalties, fines, liabilities, 
Losses, including without limitation:  (i) diminution in value of the Assigned Space and of any 
other Port property; (ii) damages for the loss or restriction on use of rentable or usable space or 
of any amenity of the Assigned Space (including, without limitation deed restrictions), or any 
other Port property; (iii) damages arising from any adverse impact on marketing of space in the 
Assigned Space or other Port property; (iv) Permittee’s responsibilities, if any, for pre-existing 
contamination as described in subsection (h) below; (v) increased costs of maintenance, 
construction, repairs or major improvements to the Assigned Space, or any other Port property; 
(vi) stigma damages; (vii) Clean-up costs; (viii) claims related to the disposal of Toxic Materials 
whether at the Assigned Space or landfills or other offsite locations; and (ix) sums paid in 
settlement of claims, paralegal and attorneys’ fees, consultant fees and expert fees, damages, 
injuries, causes of action, judgments, taxes and expenses which arise during or after the Term as 
a result of the failure of Permittee or any Permittee Representative to comply with Permittee’s 
obligations under this Section 32 or the receiving, handling, use, storage, accumulation, 
transportation, generation, spillage, migration, presence, suspected presence, threatened or actual 
discharge, release or disposal of Toxic Materials, in, upon or about the Assigned Space or other 
Port property, by Permittee or by any Permittee Representative or by any other known third 
party, and with respect to all exclusive use (rather than preferential or common use) Assigned 
Space, unknown third party, during the Term. 

(b) Notice and Opportunity.  Each party shall give the other reasonable 
notice of a party’s knowledge of Toxic Materials affecting the Assigned Space or the discovery 
of any event or condition that could give rise to an indemnification obligation under subsection 
(a) above, and the knowledge of any third party’s claim in relation thereto, which could give rise 
to such an indemnification obligation.  In addition, subject to the limitations and conditions set 
forth in subsection (e) below, Port shall allow Permittee a reasonable opportunity to promptly 
and diligently indemnify, protect, and defend Port and the other Indemnitees, and to undertake 
appropriate Clean-up for which Permittee is responsible hereunder; provided, however, that all 
Clean-up activities by Permittee or any Permittee Representatives shall be with Port’s prior 
written approval. 

(c) Action.  Permittee’s indemnification obligation under this Section 
32(8) shall commence in no event later than any notice of any claim whether by regulatory notice 
(which shall be deemed to include, without limitation, notice by a governmental agency of an 
informational request, or to take investigative, remedial, removal or other action), threatened 
legal action, arbitration, mediation, administrative proceeding or lawsuit (“Action”). 

(d) Notice; Defense of Action.  Port shall within a reasonable time 
after receipt of notice of an Action or after Port otherwise has discovered an event or condition 
which would give rise to Permittee’s indemnification obligation under this Section 32, give 
notice to Permittee.  The failure to so notify Permittee shall not relieve Permittee of any liability 
it may have to Port.  Port shall give notice to Permittee of the commencement of an Action, and 
Permittee shall be entitled to participate therein.  Port may, in its sole discretion, assume control 
of the defense of any Action or other claims brought against Port, and Permittee shall be 
responsible for payment and/or reimbursement of all reasonable defense costs.  Defense costs 
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shall include all legal and paralegal and attorneys fees (including costs attributable to in-house 
paralegals and attorneys), legal overhead costs, court costs, fees and costs of experts retained as 
consultants or expert witnesses, in-house environmental staff costs, fees and costs charged by 
governmental entities for such items as oversight or review fees.  The defense of an Action shall 
be deemed to include pre-litigation defense costs, the response to any request, directive or order 
by a governmental agency, and the cost associated with tendering claims to insurance carriers for 
defense and indemnity.  Permittee and Port shall cooperate with each other in the defense against 
any Action, including, without limitation, the tendering of claims to Permittee’s insurance 
carriers for defense and indemnity. 

(e) Settlements.  No compromise or settlement of any Action affecting 
the Assigned Space may be effected by Permittee without Port’s written consent. 

(f) Right to Defend.  With respect to any Action by a governmental 
agency, and with respect to all other claims as to which Port determines in good faith that there is 
a reasonable probability that such Action or claim may materially and adversely affect Port other 
than as a result of monetary damages or that the monetary damages are likely to exceed the 
amount which Permittee is obligated to indemnify under this Section 32, Port may, by notice to 
Permittee, assume the exclusive right to defend, compromise or settle such action without 
prejudice to its rights to indemnification hereunder. 

(g) Survival.  Permittee’s indemnification obligation under this 
Section 32 shall survive the expiration or earlier termination of the Term. 

(h) Pre-Existing Contamination. Notwithstanding any other provision 
of this Section 32, Permittee shall not be responsible for any Toxic Materials that were on the 
Assigned Space prior to Permittee’s taking possession except as follows: (1) Permittee shall be 
responsible for any such Toxic Materials to the extent that the scope, boundaries or level of 
contamination, or the cost of Clean-up, is increased as a result of Permittee’s failure, after 
Permittee knows, or has a reasonable basis to believe that Toxic Materials are on the Assigned 
Space or other Port property, promptly and reasonably to (A) notify Port in writing of such Toxic 
Materials, (B) take precautionary measures to alter its operations and the activities of other 
parties (including Permittee’s Representatives) on the Assigned Space in order to assure that 
such operations or activities do not increase such scope or cost; and (C) provide Port prompt and 
adequate access to the Assigned Space in order to undertake all Clean-up activities that Port, at 
its sole discretion, may take; (2)  Permittee shall be responsible for any such Toxic Materials on 
the Assigned Space prior to Permittee’s taking possession if such Toxic Materials were present 
on the Assigned Space due to the negligent or intentional acts or omission of Permittee or any 
Permittee Representative; and (3) Permittee shall be responsible for any Toxic Material that is 
discovered, Released or disturbed as the result of any testing, excavation or other subsurface 
activity made or undertaken on the Assigned Space by Permittee or any Permittee 
Representative, unless Port has given to Permittee in writing prior approval for such testing, 
excavation or subsurface activity including the workplan for such testing, excavation or 
subsurface activity (which approval may be given or withheld in Port’s sole discretion and which 
approval may also be conditioned upon Permittee’s compliance with Port’s directive to modify  
Permittee’s testing, excavation or subsurface activity plans so as to minimize the testing, 
excavation, Release or disturbance of Toxic Materials on, under or beneath the Assigned Space). 
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(9) Clean-up.  If Permittee or any Permittee Representative or any other 
known persons and with respect to all exclusive use (rather than preferential or common use) 
Assigned Space, unknown persons (except the Indemnitees) causes contamination of surface 
water, groundwater or soil or other portions of the Assigned Space or other Port property by 
Toxic Materials, then Permittee shall promptly take any and all actions necessary for Clean-up of 
such contamination.  Prior to taking such action, except in the case of an emergency, Permittee 
shall provide Port with written notification of all actions proposed to be taken by Permittee, and 
shall proceed with such action only upon receipt of approval by Port for such action.  If 
Permittee fails to take such action after approval by Port, or if Port does not approve Permittee’s 
proposed action, Port may, but shall not be obligated to, take Clean-up actions.  In such event, all 
costs incurred by Port with respect to such Clean-up activities shall be for the account of 
Permittee. 

(10) Notices. In addition to Permittee’s obligations to report spillage, 
discharge, Release and disposal of Toxic Materials to local, state and federal agencies, Permittee 
shall immediately provide Port with telephonic notice, which shall later promptly be confirmed 
by written notice, of any and all spillage, discharge, Release and disposal of Toxic Materials onto 
or within the Assigned Space or other Port property and any injuries or damages resulting 
directly or indirectly therefrom, regardless of whether reporting to a governmental agency is 
required.  Further, Permittee shall deliver to Port each and every notice or order received by 
Permittee or any Permittee Representative from governmental agencies concerning Toxic 
Materials and the possession, use and/or disposal thereof promptly upon receipt of each such 
notice or order.  Permittee shall promptly notify the Port of any notice of intent to sue under any 
citizen suit provision of any Laws. 

(11) Fees, Taxes and Fines.  Permittee shall pay, prior to delinquency, any and 
all fees, taxes (including excise taxes) and fines which are charged upon or incident to any 
responsibility of Permittee under this Section 32, and shall not allow such obligations to become 
a lien or charge against or upon the Assigned Space or Port. 

(12) Delivery of Documentation. 

(a) Copies to Port.  If Permittee makes any disclosure, or provides any 
report, to any governmental agency concerning Permittee’s storage, use, generation or disposal 
of Toxic Materials on the Assigned Space or other Port property,  Permittee shall concurrently 
also provide a copy of such disclosure or report to Port. 

(b) Business Plan.  At any time that Permittee’s business or operations 
conducted within the Assigned Space or on other Port property requires the establishment and 
implementation of a business plan pursuant to California Health and Safety Code §25500, et seq. 
(the “Code”) or any other Laws concerning the handling of Toxic Materials, or to prepare an 
inventory pursuant to any Laws, Permittee shall (i) timely comply with such requirement, (ii) 
promptly give written notification to Port that Permittee’s business is subject to the business plan 
requirement of the Code or other Laws, (iii) promptly advise Port whether the business is in 
compliance with the Code and other Laws, and (iv) simultaneously deliver to Port and the 
appropriate regulatory agency any such business plan. 
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(c) Clean Water Act Documents.  Permittee shall deliver to Port a 
copy of all registration forms, reports, policies, its site-specific SWPPP, any revised or updated 
SWPPP and documents submitted to a government agency or prepared or maintained by 
Permittee, required to be prepared pursuant to the Clean Water Act that relates to the Assigned 
Space or other Port property.  Permittee shall retain for a period of five years all documents 
required by or prepared in connection with any NPDES permit or Waste Discharge 
Requirements permit or authorization relating to Permittee’s activities, operations or facilities 
that relate to the Assigned Space or other Port property, including, but not limited to, 
correspondence, analyses, reports, orders, or other documents submitted to or received from any 
government agency. 

(d) Proposition 65.  Permittee shall deliver to Port a copy of any 
notices posted, distributed or published pursuant to Proposition 65, Chapter 6.6, Safe Drinking 
Water and Toxic Enforcement Act of 1986, H&S Code section 25249.5, et seq. that relates to the 
Assigned Space or other Port property.  Permittee shall provide, upon request by the Port, the 
identity of specific chemicals which require notification under Proposition 65. 

(e) Documents.   Permittee shall maintain for periodic inspection by 
Port and deliver to Port upon request (unless required by other provisions of this Section 32 or by 
the Laws without the stated requirement for a Port request) true and correct copies of the 
following documents (hereinafter referred to as the “Environmental Documents”), related to 
the handling, storage, disposal and emission of Toxic Materials on the Assigned Space or other 
Port property, concurrently with the receipt from or submission to a governmental agency: 

Permits; approvals; spill reports; reports and 
correspondence; storage and management plans; spill 
prevention control and countermeasures plans; other spill 
contingency and emergency response plans; documents 
relating to taxes for toxic materials; manifests for disposal 
or treatment of Toxic Materials; notice of violations of any 
Laws; plans relating to the installation of any storage tanks 
to be installed in, under or around the Assigned Space; and 
all closure plans or any other documents required by any 
and all federal, state and local governmental agencies and 
authorities for any storage tanks or other facilities installed 
or Toxic Materials located in, on or under the Assigned 
Space. 

Permittee is not required, however, to provide Port with any portion(s) of the 
Environmental Documents containing information of a proprietary nature which, in and of itself, 
does not contain a reference to any Toxic Materials or hazardous activities which are not 
otherwise identified to Port in such Environmental Document, unless any such Environmental 
Document names Port as an “Owner” or “Operator” of the facility in which Permittee is 
conducting its business.  It is not the intent of the foregoing, unless necessary for Port to comply 
with Laws or to enforce provisions of this Agreement or otherwise secure Port’s rights, to 
provide Port with information which could be detrimental to Permittee’s business should such 
information become possessed by Permittee’s competitors. 
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(13) Expiration of Term of Agreement. 

(a) Periodic Monitoring; Surrender.  Permittee regularly shall monitor 
and inspect the Assigned Space and all activities thereon with the objectives of discovering any 
Toxic Material that Permittee is required under the terms of this Section 32 to Clean-up or to 
remove upon the expiration or earlier termination of the Term and of making reasonable and 
adequate provisions for assuring that removal of any Toxic Materials is accomplished before 
such expiration or earlier termination. This subsection is not intended to and shall not be 
construed to delay any Clean-up that is required by Laws or other provision of this Section 32 to 
be undertaken before expiration or earlier termination of the Term.  In all cases where reasonably 
possible, before such expiration or earlier termination, and in all other cases promptly after the 
scheduled date of the expiration or earlier termination of the Term, Permittee shall take any and 
all action required to be taken under this Section 32 and the Laws in order to (i) surrender the 
Assigned Space to Port in a condition which would be completely free of any and all Toxic 
Materials for which Permittee has Clean-up responsibility under this Agreement, and (ii) close or 
remove any storage tanks in, on or under the Assigned Space installed or operated by Permittee 
or  any Permittee Representative unless an alternative arrangement has been approved by Port’s 
Executive Director or Deputy Executive Director in the exercise of his or her sole discretion 
(said items (i) and (ii) herein referred to as “Agreement Closure”). 

(b) Other Required Action.  Notwithstanding any lesser standard of 
removal or remediation which might be allowable under the Laws or governmental policies, 
Permittee shall perform or cause to be performed all actions necessary, as determined by Port in 
its reasonable business judgment, to ensure that Agreement Closure has been completed, 
including inspection, testing and post-Agreement Closure monitoring, and shall provide to Port 
copies of such notices of compliance, clearances, “no further action” notices or other notices or 
approvals from appropriate governmental agencies as may be reasonably required by Port to 
evidence Permittee’s completion of its Agreement Closure obligations.  Permittee, at its own 
expense, shall repair any damage caused by such work and unless otherwise requested by Port, 
shall remove, at the completion of all testing and monitoring, in accordance with applicable law, 
any and all monitoring wells installed as a result of or in connection with Permittee’s occupancy 
of the Assigned Space or otherwise installed by Permittee, or at Permittee’s direction. 

(c) Extension of Term.  If Permittee does not surrender the Assigned 
Space in the condition required and complete any required remediation of Toxic Materials, 
closure or removal of storage tanks or Agreement Closure before the scheduled date of 
expiration or earlier termination of the Term, then Port shall have the option either (a) to extend 
the Term of this Agreement for the period of time necessary for Permittee to bring the Assigned 
Space to such condition, and/or Clean-up or remediate the Toxic Materials or close or remove 
storage tank(s), subject, however, to Port’s reserved right at Port’s election to terminate the 
Agreement, as so extended, at any time upon at least 30 days prior written notice to Permittee, 
and Permittee diligently shall pursue to completion during such extension all work necessary to 
remove all Toxic Materials, for which Permittee is responsible, from the Assigned Space and/or 
to close or remove storage tank(s), or  (b) not to extend the Term of this Agreement.  Permittee 
shall notify Port in writing promptly after Permittee becomes aware that Permittee likely will not 
complete required work before the scheduled date of expiration or earlier termination of the 
Term.  Absent contrary written notice from Port to Permittee (whether or not Permittee has given 
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Port Permittee’s said notice that Permittee likely will not timely complete said work), Port shall 
be presumed to have elected to extend the Term of this Agreement if Permittee has not 
completed said work.  If Port does not extend the Term of this Agreement, Port shall provide 
Permittee with reasonable access to the Assigned Space so that Permittee can fulfill its 
obligations under this Section 32, which Permittee agrees to pursue diligently to completion. 

(d) Closure Plans.  Permittee shall submit to Port for review, comment 
and approval its closure plans relating to Agreement Closure and to the remediation of Toxic 
Materials or to the closure and removal of any storage tanks at least twenty one (21) business 
days prior to the commencement of the work. 

(e) Certificates.  Upon the expiration or earlier termination of the 
Term, Permittee, at its sole cost, shall remove and remediate all Toxic Materials, for which 
Permittee has Clean-up responsibility under this Section 32, from the Assigned Space and shall 
provide a certificate to Port certifying that there are no Toxic Materials in, on or about the 
Assigned Space and Certificates of Closure from all appropriate governmental regulatory 
agencies, including but not limited to the Cal/EPA, Department of Toxic Substances Control, the 
San Francisco Bay Region, Regional Water Quality Control Board, the Alameda County Health 
Care Services Agency, and the City of Oakland.  If Permittee fails to so surrender the Assigned 
Space as required herein, Permittee shall indemnify, protect, defend and hold Port and the other 
Indemnitees harmless from all damages in connection with the condition of the Assigned Space 
such as damages occasioned by the inability to re-let the Assigned Space or a reduction in the 
fair market and/or rental value of the Assigned Space by reason of the existence of any Toxic 
Materials in or around the Assigned Space, as more fully set forth above. 

(f) Storage Tanks.  With regard to underground and/or aboveground 
storage tanks, if any, at least 90 days, but not more than 120 days, before the expiration of the 
Term, or, in the event of earlier termination prior to the date of expiration, Permittee shall give 
Port written notice expressly referring to the provisions herein and stating Permittee’s intention 
either to close or to remove any storage tank and any component thereof (including, but not 
limited to, the connected piping, pumps, pump-out stations, fuel dock(s) and all ancillary 
equipment and containing systems (collectively, “Component”)) for which Permittee has 
closure responsibility under this Section 32.  Port may elect by written notice to Permittee, given 
at any time not later than 30 days after receipt of notice of Permittee’s intention, to require 
Permittee either (a) to remove said tanks or Component or (b) to leave the tanks or Component in 
place in operating condition, provided, however, that if Port requires Permittee to leave the tanks 
or Component in place in operating condition, Permittee shall provide Port with documentary 
evidence that the tanks or Component have been modified to comply with the upgrade 
requirements for underground storage tanks, spill and overfill prevention and underground piping 
pursuant to Chapter 6.7, Underground Storage of Hazardous Substances, H&S Code, that the 
tanks have passed Tank Tightness Integrity Tests for the past five (5) years, and provide to Port 
soil and groundwater monitoring data verifying that there has been no Release of Toxic Materials 
from the tanks, and all other monitoring records, equipment testing or maintenance records 
required by California Code of Regulations Title 23, Chapter 16, Section 2610, et seq.  If Port 
gives notice of election to Permittee during said 30-day period, Permittee shall handle the tanks 
or Component in accordance with Port’s intention as stated in its notice to Permittee.  If no 
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notice of election is given to Permittee, Permittee shall remove said tanks or Component as 
required by the Laws. 

(g) Compensation During Extension.   In the event the Term of this 
Agreement is extended pursuant to the foregoing provisions, then during the period of extension, 
all of the terms of the Agreement shall continue to apply except that the amount of the Minimum 
Annual Guaranty under the Agreement shall be increased an additional 50%.  Port may increase 
the amount of the Minimum Annual Guaranty under the Agreement by up to an additional 50% 
for each six-month period, or portion of a six-month period, that the Term extends beyond the 
scheduled expiration or termination date.  If the Term of this Agreement is not extended, or if 
extended, it subsequently is terminated by Port, Permittee shall remain obligated diligently to 
pursue to completion all work necessary to free the Assigned Space of all Toxic Materials for 
which Permittee is responsible and/or to close or remove storage tank(s), and until the 
completion of all of said work, all of the indemnity, liability insurance and security/performance 
deposit provisions of this Agreement shall continue to apply and shall be binding upon Permittee 
notwithstanding the expiration or termination of the Term. 

(14) Consultants and Contractors.  All consultants and other Permittee 
Representatives performing work on behalf of Permittee concerning Toxic Materials on the 
Assigned Space or other Port property shall be qualified and licensed to undertake the applicable 
work and as to any consultants or other Permittee Representatives selected by Permittee, Port 
shall be notified of the selected consultants or other Permittee Representatives at least ten (10) 
business days prior to the commencement of any work by such consultants or other Permittee 
Representatives (except in an emergency, in which case Port shall be notified within one (1) 
business day after the selection of the consultants or other Permittee Representatives).  All work 
shall be performed in a good, safe and workmanlike manner and, with regard to work performed 
at or near the end of the Term, in a manner that will not interfere with Port’s use, operation, 
leasing or sale of the Assigned Space or other Port property. 

(15) Spill Response Plan.  Permittee shall at all times maintain with Port and 
post in an appropriate location on the Assigned Space a complete copy of spill notifications 
forms required from time-to-time by Port.  Permittee shall comply with all notification and 
procedural requirements for Port tenants set forth in any applicable Port spill plan in effect from 
time-to-time. 

(16) Asbestos Notification.  Permittee shall comply with all asbestos 
notification requirements, asbestos management plans, and asbestos handling requirements 
required by the Laws and as set forth in (but not limited to) H&S Code Section Chapter 10.4 
Asbestos Notification, sections 25915, et seq.  Permittee is required to provide written notice to 
its employees of known asbestos containing materials.  Permittee is also required to enact 
asbestos management plans, and post warnings with respect to any construction, maintenance or 
remodeling conducted in the building area where there is a potential for employees to come into 
contact with, or Release, or disturb asbestos or asbestos containing construction materials.  
Permittee shall comply with asbestos survey and monitoring requirements as required by the 
Laws. 
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(17) Port’s Claims.  Nothing in this Section 32 shall be construed to prohibit or 
restrict Port from pursuing any and all claims, causes of action, proceedings, and the like, against 
insurance carriers and against any other person or entity which Port may believe caused or 
otherwise contributed to the claims, demands, causes of action, damages and liabilities of any 
kind arising directly or indirectly out of any Toxic Materials on the Assigned Space or other Port 
property. 

(18) Notice and Disclosure Regarding Toxic Materials.  Pursuant to H&S Code 
Section 25359.7, the Port notifies Permittee that the Port has reasonable cause to believe that a 
Release of Toxic Materials has come to be located on, at, beneath or emanating from the 
Assigned Space.  Permittee acknowledges that prior to execution of this Agreement, the Port has 
given to Permittee written notice, based on the Port’s commercially reasonable efforts, of the 
final non-privileged reports prepared by the Port’s consultants, which reports are listed on 
Exhibit “12” to this Agreement and by this reference incorporated herein, relating to the presence 
of Toxic Materials on, at, beneath or emanating from the Assigned Space.  Permittee shall 
provide notice of such Toxic Materials as required by H&S Code Section 25359.7 or other Laws 
to its assignees, and Permittee Representatives.  

(19) Environmental Condition Documents.  Permittee agrees that Permittee’s 
rights to use the Assigned Space are subject to, and Permittee shall comply with, to the extent 
applicable to Permittee, all permits, directives, orders, and requirements described on Exhibit 
“13” to this Agreement (collectively referred to as the “Environmental Condition 
Documents”).  Permittee agrees fully to cooperate with the Port in the discharge of its 
obligations and exercise of its rights under the Environmental Condition Documents, including 
without limitation, maintaining and providing to the Port information and data on operations at 
the Assigned Space necessary for the Port to monitor and report on compliance with the 
Environmental Condition Documents.  Permittee agrees that the Port or its authorized 
representatives may from time to time enter the Assigned Space to undertake Clean-up and other 
activities provided for in the Environmental Condition Documents, provided that the Port shall 
give to Permittee such reasonable advance notice of such entry and activities as may be feasible 
under the circumstances and shall minimize to the maximum extent reasonably feasible any 
interference with Permittee’s operations on the Assigned Space. 

(20) California Environmental Quality Act.  Prior to proceeding with any 
activity that might trigger the California Environmental Quality Act (“CEQA”), Permittee shall 
inform the Port of the proposed activity and request a determination from the Port of the type and 
scope of review, if any, that is needed to comply with CEQA.  If the Port determines that an 
activity is subject to CEQA, it will consult with Permittee.  The Port will then retain discretion to 
adopt conditions of approval to reduce environmental impacts of the proposed activity, adopt 
alternatives to the proposed activity or deny its approval of the proposed activity.  Permittee shall 
be responsible for costs associated with CEQA compliance, including but not limited to, the 
payment for the preparation of any documents which the Port deems necessary and the 
preparation, publication/circulation and filing of notices, in its sole discretion, to comply with 
CEQA.  For purposes of ensuring compliance with environmental standards and requirements, 
including mitigation measures, the Permittee will provide evidence of its environmental 
compliance activities, including but not limited to permits, logs, monitoring reports, records, and 
other documents. 
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Section 33. Prevailing Wage Requirements. 

(1) Permittee agrees that in the performance of work under this Permit, if 
applicable, Permittee shall comply with: 

(a) The Public Work Prevailing Wage Requirements, which are the 
applicable prevailing wage requirements of California Labor Code Sections 1720, et seq. and 
Port Ordinance No. 1606, as amended, and which generally apply to construction, costing more 
than $1,000.00, which is made on or to Port property and the cost of which is paid for in whole 
or in part by the Port’s advance or reimbursement to Permittee or by credit against rent or other 
sums due the Port; and 

(b) The Private Work Prevailing Wage Requirements of this Permit 
which generally apply to all construction, other than construction to which the Public Work 
Prevailing Wage requirements apply, which is made on or to Port property, costing more than 
$50,000.00. 

(2) “Construction” as used herein shall apply to construction, alteration, 
demolition or repair work, and the laying of carpet and maintenance work, provided, that Private 
Work Prevailing Wage Requirements shall not apply to maintenance work.  “Construction” 
includes all construction of building core and shell, building annexes, tenant improvements and 
public works that are within the customary jurisdiction of the construction trades and crafts, 
whether performed on- or off-site.  Off-site work, performed by Materialmen, as defined under 
California Law, is not included in the term “Construction”. 

(3) The Private Work Prevailing Wage Requirements shall not apply to tenant 
improvements costing less than $50,000.00, nor to tenant improvements for which the initial 
building permit for such work is issued more than one year after the certificate of occupancy is 
approved on the core and shell.  The $50,000.00 cost shall be adjusted annually pursuant to the 
Consumer Price Index. 

(4) The following provisions of this subsection (4) apply only if, and to the 
extent that, the prevailing wage requirements are applicable.  

(a) The prevailing wage requirements shall apply to the employees of 
any employer including the Permittee, any tenant of Permittee, any general contractor or 
subcontractor or other contractor engaged in construction of any improvements in the Assigned 
Space or at the Airport for Permittee, including their successors and assignees, but shall not 
apply to supervisory or managerial personnel or to persons employed in the rental, operation or 
(in the case of Private Work Prevailing Wage Requirements only) maintenance of the Assigned 
Space. 

(b) The Permittee shall cause the provisions of this Section 33 to be 
incorporated into each contract and subcontract, and Permit agreement which would be subject to 
this Section 33.  In the event the provisions are not so incorporated, the Permittee shall be liable 
to the worker in any action or proceeding for the difference between the prevailing wage rate 
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required to be paid and the amount actually paid to the worker, including costs and attorney fees, 
as if the Permittee were the actual employer. 

(5) The prevailing wage requirements of this Section 33 will be monitored 
and enforced by the Port.  In addition to any other rights provided by California law to recover 
compensation, a worker that has been paid less than the prevailing wage rates shall have a right 
to commence an action or proceeding against the employer of the worker for the difference 
between the prevailing wage rates and the amount paid to such worker for each calendar day or 
portion thereof for which the worker was paid less than the compensation required to be paid 
under the provisions of this subsection.  No issue other than that of the liability of the employer 
for the amount of unpaid wages allegedly due shall be determined in such action or proceeding, 
and the burden shall be on the employer to establish that the amounts demanded are not due.  A 
worker recovering any or all of the wages claimed to be due shall recover his costs and attorney 
fees in securing such recovery.  Nothing in this subsection (5) shall preclude its enforcement by 
the California Division of Labor Standards Enforcement. 

(6) Nothing in this Permit shall prevent the employment of any number of 
properly registered apprentices, as defined in Chapter 4, Division 3 of the Labor Code.  Every 
such apprentice shall be paid not less than the standard wage paid to apprentices under the 
regulations of the crafts or trade at which the apprentice is employed, and shall be employed only 
at the work of the craft or trade to which the apprentice is registered.  The employment and 
training of each apprentice shall be in accordance with the provisions of the apprenticeship 
standards and apprentice agreements under which the apprentice is in training.  Good faith 
efforts shall be made to maintain a ratio of apprentices to journeymen of not less than 20%, if the 
employer is signatory to an agreement to train, or otherwise bound to train, apprentices.  When 
submitting the certified payroll records required hereunder Permittee shall submit documentary 
proof of the valid apprentice status of any worker listed as an apprentice. 

(7) Permittee agrees that to the extent that Permittee is required to comply 
with the prevailing wage requirements, Permittee shall assure that all workers are paid the 
prevailing rate of per diem wages, and travel and subsistence payments (defined in applicable 
collective bargaining agreements filed in accordance with Section 1773.8 of the California Labor 
Code), in effect on the date of the Port’s first approval of a building permit or other approval of 
the work.  Copies of the applicable prevailing rate of per diem wages are on file at the Port’s 
principal office and will be made available to any interested party on request.  Permittee agrees 
to post a copy of the prevailing rate of per diem wages at each job site. 

(8) Permittee, as a penalty to the Port, shall forfeit twenty-five dollars ($25) 
for each calendar day, or portion thereof (or such other sum as specified from time to time by  
Section 1775 of the California Labor Code), for each worker paid less than the applicable 
prevailing rates for such work or craft in which such worker is employed.  The difference 
between such prevailing wage rates and the amount paid to each worker for each calendar day or 
portion thereof for which each worker was paid less than the prevailing wage rate shall be paid to 
each worker by Permittee. 

(9) To the extent that there is insufficient money due Permittee as an advance, 
reimbursement or credit to cover all penalties forfeited and amounts due and in all cases where 
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this Permit does not provide for a money payment by the Port to Permittee, and except in cases 
where enforcement authority is vested in the State pursuant to Section 1775 of the California 
Labor Code, the Port not later than ninety (90) days after the filing of a valid notice of 
completion in the office of the Alameda County Recorder or not later than ninety (90) days after 
the Port’s acceptance of the work, whichever last occurs, may maintain an action in any court of 
competent jurisdiction to recover the penalties and the amounts due provided for herein.  
Permittee agrees that no issue other than that of the liability of Permittee for the penalties 
allegedly forfeited and amounts due shall be determined in such action, and the burden shall be 
upon Permittee to establish that the penalties and amounts demanded in such action are not due.  
Out of any money withheld or recovered or both there shall first be paid the amount due each 
worker and if insufficient funds are withheld or recovered or both to pay each worker in full the 
money shall be prorated among all such workers. 

(10) At least two weeks before the last date Permittee accepts initial bids for 
construction Permittee shall file with the Port a written list of the name of all contractors to 
whom Permittee has submitted a request for bids.  In addition, Permittee shall file with the Port 
the name of each contractor with whom it proposes to contract, together with the name of the 
subcontractors of all tiers, at least five (5) working days before entering into the contract. 

(11) Permittee agrees to keep or cause to be kept by each contractor and 
subcontractor an accurate payroll record for each worker employed on work covered by this 
Section 33 showing all of the information specified in subsection (a) of Section 1776 of the 
California Labor Code.  All such payroll records shall be certified, available for inspection and 
filed in accordance with the procedures specified in subsections (b)-(e) inclusive of Section 1776 
of the California Labor Code.  In addition, copies of such certified payroll records shall be filed 
with the Port within a reasonable time not to exceed fifteen (15) days from close of payroll by 
the respective employer. 

(12) It is understood and agreed that all documents that Permittee is required to 
submit to or file with the Port under this Section 33  shall constitute public records that shall be 
available to any member of the public for review or copying in accordance with the California 
Public Records Act.   

(13) In the event of repetitive breach of the requirements of this subsection by 
Permittee, the Port shall be entitled, in addition to all other remedies hereunder for breach of this 
Permit, to appoint at Permittee’s expense a special monitor to oversee Permittee’s compliance.  
Fees for said special monitor shall be billed to Permittee, which fees Permittee agrees to pay as 
additional rent within 10 days after Permittee’s receipt of such bill.  In the event of noncom-
pliance with the foregoing requirements concerning payroll records which continues for more 
than ten (10) days after the Port gives to Permittee written notice specifying in what respects 
Permittee must comply, Permittee shall forfeit as a penalty to the Port for each worker 
twenty-five dollars ($25) for each calendar day, or portion thereof, until strict compliance is 
effectuated. 

(14) Permittee shall be responsible for complying with Section 1777.5 of the 
California Labor Code concerning apprenticeable occupations, with respect to all work covered 
by that section. 
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(15) Except where the context otherwise requires, the definitions of terms and 
phrases contained in the State prevailing wage law, Sections 1720, et seq., of the California 
Labor Code, and in the implementing administrative regulations, shall apply to the same terms 
and phrases which are used in the prevailing wage requirements of this Section 33. 

Section 34. Emergency and Public Contacts. 

At all times during the Term, Permittee shall maintain a twenty four (24) hour per 
day, seven (7) day per week, person and telephone number by which Airport Operations can 
contact Permittee.  Permittee shall provide Port with written notice of such name(s) and 
number(s) and of any changes thereto. 

Section 35. No Accord and Satisfaction. 

No payment by Permittee or receipt by the Port of a lesser amount of any sum due 
hereunder, shall be deemed to be other than on account of the earliest due rent or payment, nor 
shall any endorsement or statement on any check or any letter accompanying any such check or 
payment be deemed an accord and satisfaction, and the Port may accept such check or payment 
and pursue any other remedy available in this Permit, or at law or in equity.  A duplicate copy of 
all communications concerning disputes about debts that are owed or may be owed pursuant to 
this Permit, and instruments in less than the full amount claimed by the Port and tendered as full 
satisfaction of a disputed debt or other amount owed, shall be provided to the Port’s Chief 
Financial Officer, either by hand delivery, provided Permittee obtains a written acknowledgment 
of receipt thereof from Port, or by nationally recognized overnight courier service, or by U.S. 
Certified Mail Return Receipt Requested, postage prepaid, addressed as follows: 

Chief Financial Officer 
Finance Division 
530 Water Street 
Oakland, California  94604-2064 
 

or to such other address as shall be designated by Port by written notice to Permittee in 
accordance with the requirements of Section 24 above. 

Section 36. Maritime and Aviation Project Labor Agreement. 

Any construction project undertaken by Permittee pursuant to this Permit, for 
which the Port approves a permit for construction (the "subject permit"), that exceeds $50,000 
when considered together with the value of all construction projects on the Assigned Space or on 
any  site  leased by Permittee for which the Port had approved a permit within a 12 month period 
before the date of the subject permit, is subject to coverage under the terms of the Port's 
Maritime and Aviation Project Labor Agreement ("MAPLA") as it applies to Port tenants. 
Failure to utilize MAPLA could lead to grievance and arbitration and the potential for damages, 
attorney's fees and costs should the Building & Construction Trades Council of Alameda 
County, AFL-CIO ("Unions") prevail in arbitration.  With respect to any construction project 
which is subject to coverage of the terms of the MAPLA in accordance with the following:  
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(1) Permittee shall assure that each construction project contractor with whom 
Permittee contracts (“prime contractor”), before beginning its respective construction work, 
sign a Letter of Assent to the MAPLA; 

(2) Permittee shall require by contract that each prime contractor require that 
each subcontractor on said construction project, regardless of tier, sign a Letter of Assent to the 
MAPLA; 

(3) The Unions which are signatory to MAPLA are third party beneficiaries of 
Permittee’s obligations under this Section 36 and are entitled to proceed with grievances and 
arbitration against Permittee under the MAPLA for Permittee’s breach of such obligations; and 

  (4) Permittee may not assert that the Unions do not have standing to proceed 
with any such grievance or arbitration proceeding described above or to recover from Permittee 
damages, attorneys’ fees and costs if Permittee breaches any such obligations. 

 In the event the Port agrees to any revisions to MAPLA, or enters into a new MAPLA, 
Port shall notify Permittee in writing of such revised or new MAPLA requirements and after 
such written notice, such revised or new MAPLA requirements shall become part of this Section 
36 and shall supersede any conflicting requirements of this Section 36, and Permittee shall be 
obligated to comply with such revised or new MAPLA requirements as fully as if they were set 
forth herein.  

Section 37. Damage or Destruction; Condemnation.  

(1) (a) In the event the Assigned Space or the improvements thereon are 
damaged by any casualty which is required to be insured against by Permittee pursuant to this 
Permit, then Permittee shall, in accordance with all applicable requirements of this Permit 
(including without limitation Section 1(2) above), repair such damage (and replace any Trade 
Equipment damaged by such casualty) as soon as reasonably possible, at its own cost, and this 
Permit shall continue in full force and effect, with no abatement in the Rent payable by Permittee 
to Port under Paragraph E of this Permit. 

   (b) In the event the Assigned Space or the improvements thereon are 
damaged by any casualty which is not required to be insured against by Permittee pursuant to the 
provisions of this Permit, then Port may, at Port’s option, either (i) repair such damage as soon as 
reasonably possible at Port’s expense, in which event this Permit shall continue in full force and 
effect, and there shall be no abatement in the Rent payable by Permittee to Port under Paragraph 
E of this Permit, or (ii) give written notice to Permittee within sixty (60) days after the date of 
occurrence of such damage of Port’s intention to terminate this Permit, in which event such 
termination shall be effective as of the date of the occurrence of such damage; provided, 
however, that notwithstanding the foregoing:  (x) if such damage was caused by the act or 
omission of Permittee or any principal, affiliate, contractor, employee, agent, licensee or invitee 
of Permittee, then Permittee shall, in accordance with all applicable provisions of this Permit 
(including without limitation Section 1(2) above), repair such damage promptly and at its sole 
cost and expense, this Permit shall remain in full force and effect, and there shall be no 
abatement in the Rent payable by Permittee to Port under Paragraph E above; and (y) if such 
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damage is not covered by subsection (b)(ii)(x) above, and if such damage occurred during the 
last twelve months of the Term, then either party shall have the right, by written notice given to 
the other within sixty (60) days after the date of occurrence of such damage, to terminate this 
Permit as of the date of such damage, in which event all proceeds of the insurance against 
casualty that Permittee was required to maintain pursuant to this Permit shall be paid to Port. 

   (c) If the Assigned Space is damaged or destroyed by casualty, 
Permittee shall have no claim against Port for any damage suffered by reason of any such 
damage or destruction, or for any required repair or restoration.  Port and Permittee hereby waive 
the provisions of California Civil Code Sections 1932 and 1933, and of any other statutes which 
relate to the termination of a Permit when leased property is destroyed and agree that any such 
event shall be governed by the terms of this Permit. 

(2) (a) If the whole of the Assigned Space should be taken by any public 
or quasi-public authority under the power or threat of eminent domain, then, in such event, on 
the earlier of the date title to the Assigned Space vests in such public or quasi-public authority, or 
the date on which said public or quasi-public agency takes possession of the Assigned Space, this 
Permit shall terminate with respect to Port’s and Permittee’s future obligations hereunder, but 
said termination shall not affect Port’s and Permittee’s rights to any compensation or damages 
for, on the account of, or arising out of such taking. For any period of time prior to termination 
during which Permittee (involuntarily on account of such taking or any proceedings related 
thereto) does not have full use of the Assigned Space, the monthly Rent due hereunder shall be 
equitably reduced.  In the event of such a taking, the Port shall be entitled to receive all sums in 
the award of damages and compensation arising by reason of such taking except that an amount 
therefrom equal to the fair market value of Permittee’s leasehold interest in the Assigned Space 
(as of the date of valuation of the taking) shall be paid to Permittee. 

   (b) If a substantial portion of the Assigned Space should be taken so as 
to impair materially the use of the Assigned Space as contemplated by the Permit, then on the 
earlier of the date title to such portion of the Assigned Space vests in such public or quasi-public 
agency, or the date on which such public or quasi-public agency takes possession of such portion 
of the Assigned Space and Permittee no longer has full possession of such portion, this Permit 
shall terminate with respect to Port’s and Permittee’s future obligations hereunder, but said 
termination shall not affect Port’s or Permittee’s rights to any compensation or damages for, on 
account of, or arising out of such taking. For any period of time prior to termination during 
which Permittee (involuntarily on account of such taking or any proceedings related thereto) 
does not have full use of the Assigned Space, the monthly Rent due hereunder shall be equitably 
reduced.  In the event of such a substantial taking, the award of damages and compensation 
arising by reason of such taking shall be distributed in the same manner as the last sentence of 
Section 37(2)(a) above. 

   (c) If a taking shall occur which does not result in termination of this 
Permit as provided in the previous subsections of this Section 37(2), but which requires the 
portion of the Assigned Space not so taken to be reconstructed and restored so as to be 
constituted an architecturally complete unit suitable for use by Permittee, all compensation and 
damages payable for or on account of such taking shall be payable to Permittee, and shall be held 
in a separate account approved in writing by Port in trust by Permittee to be used by Permittee in 
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accordance with all applicable requirements of this Permit (including without limitation Section 
1(2) above) solely to reconstruct and restore the portion of the Assigned Space not so taken to an 
architecturally complete unit suitable for use by Permittee; and the monthly Rent payable by 
Permittee hereunder shall be equitably reduced during the time Permittee does not have full use 
of the Assigned Space as a result of such taking to account for the reduced economic value to 
Permittee, if any, occasioned by reason of such taking.  The balance of any compensation and 
damages remaining after the reconstruction and restoration contemplated by this subsection shall 
be distributed in the same manner as distribution of damages and compensation for a total taking 
under the last sentence of Section 37(2)(a) above.  In the event of a taking covered by this 
subsection (c), Port shall send to Permittee an amendment to this Permit showing the deletion of 
that portion of the Assigned Space that was the subject of this taking, and this Permit shall be 
deemed amended thereby. 

   (d) If a taking shall occur which does not result in a termination of this 
Permit as provided in the previous subsections of this Section 37(2), and which does not require 
any portion of the Assigned Space not so taken to be reconstructed and restored so as to 
constitute an architecturally complete unit suitable for use by Permittee, the proceeds shall be 
distributed in accordance with the last sentence of Section 37(2)(a) above.  Permittee, however, 
shall be entitled to an equitable reduction in the monthly Rent. 

   (e) No taking of Permittee’s leasehold estate in the Assigned Space or 
any part thereof without a taking of the fee shall terminate or give Permittee the right to 
surrender this Permit, nor excuse the taker of such leasehold estate, including any successor in 
interest thereto, from full performance of the covenants for the payment of the Rent and other 
charges or any other obligations hereunder capable of performance by the taker of such leasehold 
estate, including any successor in interest thereto, after any such taking, but in such case, all 
compensation and damages payable for or on account of such taking shall be payable to and be 
the sole property of Port.  During any period of time that Permittee is not in possession of the 
Assigned Space, or any portion thereof, as a result of the taking of any portion of its leasehold 
estate hereunder, but only during such period of time, (1) Permittee shall not be obligated to pay 
or in any way be liable for the payment of any Rent or to perform any of the other obligations or 
covenants otherwise to be performed by it hereunder with respect to, but only with respect to the 
portion of the Assigned Space affected by such taking, (2) the Port shall look solely to the taker 
of such leasehold interest, including the successors in interest thereto and any party then in 
possession of all or such portion of the Assigned Space affected by such taking for the payment 
of the Rent and the performance of the other obligations and covenants hereunder with respect to 
such portion of the Assigned Space, and (3) as between Port and Permittee, Port shall not forfeit 
or terminate this Permit for breach by the taker of such leasehold interest, including its 
successors in interest thereto and any party then in possession, of any obligation or covenant 
hereunder, including the obligation to pay the Rent.  Any taking that is the subject of this 
subsection (e) shall not extend the Term of this Permit. 

   (f) In the event of any taking of any portion of the Assigned Space, 
Permittee shall be entitled to receive all compensation and damages arising from such taking and 
payable for or on account of the Permittee’s Trade Equipment located on the portion of the 
Assigned Space so taken, except for those trade fixtures and equipment that pursuant to this 
Permit are to remain with the Assigned Space on surrender. 
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   (g) Except as otherwise expressly provided in this Section 37(2), no 
taking shall reduce or abate Permittee’s obligation to pay the Rent during the Term of this 
Permit.  Where Section 37(2) expressly provides for a reduction in the Rent payable by 
Permittee, if the parties cannot agree on the amount of such reduction, the same shall be 
determined by Arbitration.  Such arbitration shall be conducted in accordance with the 
Commercial Arbitration Rules of the American Arbitration Association.  The arbitrators shall 
have no power to modify any of the provisions of this Permit and their jurisdiction is limited 
accordingly.  Each party hereby consents to the entry of judgment by any court having 
jurisdiction in accordance with the arbitration decision.  No change in the Arbitration Rules 
which would deprive a party of the rights to be represented by counsel, to present evidence or to 
cross-examine witnesses presented by the other party shall be effective in any arbitration 
proceeding arising out of this Permit.  Any arbitration provided for herein shall be conducted in 
the Port’s offices in Alameda County, California.  Disputes under this Permit shall be subject to 
Arbitration only to the extent expressly provided for in this subsection (g). 

   (h) Permittee acknowledges the Port’s reserved power upon payment 
of just compensation to exercise its power of eminent domain as to the leasehold estate created 
hereunder; provided, however, that the foregoing acknowledgment shall not be deemed or 
construed to prejudice or waive any rights of Permittee to challenge or object to any attempt by 
the Port so to exercise such power. 

Section 38. Right to Modify. 

Permittee agrees that during the Term of this Permit, this Permit may be 
unilaterally modified by the Port, upon advice of the Port Attorney, and on at least thirty (30) 
days prior written notice by Port to Permittee, in order to conform to changes in applicable Laws, 
including without limitation, judicial, regulatory, Department of Transportation, Department of 
Homeland Security, Federal Aviation Administration, Transportation Security Administration, or 
Federal Trade Commission rulings or opinions.  This subsection shall not relieve Permittee from 
its independent obligation to comply with all applicable Laws, or preclude Permittee from 
contesting said matters, but Permittee shall abide by such modification. 

Section 39. Security Mandates. 

Permittee recognizes that Port is required to comply with the security mandates of 
the Department of Transportation, the Federal Aviation Administration, the Transportation 
Security Administration, the Department of Homeland Security, and with other governmental 
and administrative rules and regulations relating to airports.  In addition to all Laws applicable to 
Permittee, any procedures determined by Port to be applicable to Permittee in order for Port to 
comply with the foregoing will be furnished to Permittee in writing, and delivered by facsimile 
transmission, confirmed by mail, to Permittee at its notice address provided in this Permit.  
Permittee and its agents, employees, representatives and permitted assignees shall be responsible 
for full compliance with all procedures delivered by facsimile transmission to Permittee.  Such 
procedures are subject to change without notice other than delivery thereof to Permittee, as 
provided for in this Section 39.  Permittee shall reimburse Port, within fifteen (15) days from 
receipt of Port’s invoice, and documentation showing that payment of such civil penalty or fine 
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is Permittee’s responsibility hereunder, the amount of any civil penalty or fine that may be 
assessed against Port by any governmental agency for any violation of applicable security rules 
or regulations which arises out of Permittee’s failure to comply with the provisions of this 
Section 39.  In such event, Port shall also have all of its other rights and remedies provided in 
this Permit and arising at law or in equity. 

Section 40. Miscellaneous. 

(1) The section and paragraph headings contained in this Permit are inserted 
only as a matter of convenience and for reference, and in no way define, limit or describe the 
scope or intent of any provision hereof. 

(2) It is expressly understood and agreed that, except for Permittee’s right to 
possession of the Assigned Space described as exclusive in Paragraph D.1 of this Permit, and 
except to the extent otherwise expressly provided for in a written addendum to this Permit signed 
by Port, the rights granted Permittee under this Permit are non-exclusive. 

(3) Except as expressly prohibited herein, the provisions of this Permit shall 
bind and inure to the benefit of the successors and assigns of the parties hereto. 

(4) Time is expressed to be of the essence of this Permit. 

(5) This Permit shall be governed by and construed in accordance with the 
laws of the State of California (without regard to principles of conflict of laws).  It is agreed that 
if any covenant, condition or provision contained herein is held to be invalid or unenforceable by 
any court of competent jurisdiction, such invalidity or unenforceability shall not affect the 
validity or enforceability of any other covenant, condition or provision herein contained, and the 
invalid or unenforceable provision shall be limited to the extent necessary for it to be valid and 
enforceable. 

(6) No recourse under or upon any obligation, covenant or agreement 
contained in this Permit, or any other agreement or document pertaining to the operations of 
Permittee hereunder, as such may from time to time be altered or amended in accordance with 
the provisions hereof, or under any judgment obtained against Port, or by the enforcement of any 
assessment or by any legal or equitable proceeding by virtue of any statute or otherwise, under or 
independent of this Permit, shall be had against any member (including, without limitation, 
members of Port’s Board and its citizens advisory committees), officer, employee or agent, as 
such, past, present and future, of Port, either directly or through Port or otherwise, for any claim 
arising out of this Permit or the operations conducted pursuant to it, or for any sum that may be 
due and unpaid by Port.  Any and all personal liability of every nature, whether at common law 
or in equity, or by statute or by constitution or otherwise, of any Port member, officer, employee 
or agent, as such, to respond by reason of any act or omission on his or her part or otherwise for 
any claim arising out of this Permit or the operations conducted pursuant to it, or for the payment 
for or to Port, or any receiver therefor or otherwise, of any sum that may remain due and unpaid 
by Port, is hereby expressly waived and released as a condition of and as consideration for the 
execution of this Permit. 
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(7) Permittee represents and warrants to Port that, to the best of its knowledge, 
except as may be disclosed in an Addendum hereto, no member, officer, employee or agent of 
Port has any interest, either directly or indirectly, in the business of Permittee to be conducted 
hereunder. 

(8) (a) This Permit constitutes the entire agreement between the parties 
hereto with respect to the subject matter hereof, and any prior agreement, representation or 
statements heretofore or contemporaneously made with respect to such subject matter, whether 
oral or written, are merged herein.  Except as otherwise expressly provided in this Permit, this 
Permit may be altered or amended only by written instrument executed by both parties hereto. 

   (b) Permittee acknowledges that it either was represented or had the 
opportunity to be represented by legal counsel in the negotiation of this Permit, and agrees that 
the terms of this Permit shall not be strictly construed against the Port as the drafter of this 
Permit. 

(9) (a) Permittee hereby consents to the jurisdiction of the State of 
California Superior Court of the County of Alameda and of the Federal District Court for the 
Northern District of California with respect to any action instituted by the Port and arising 
against Permittee under this Permit, and waives any objection which it may have at any time to 
the laying of venue of any such action brought in any such court, waives any claim that such 
action has been brought in an inconvenient forum and further waives the right to object, with 
respect to such action, that such court does not have any jurisdiction over Permittee.  Permittee 
further irrevocably consents to the service of process by certified or registered mail (airmail if 
overseas) or the equivalent (return receipt requested), or the service of process in any other 
manner permitted by law, in any action instituted by the Port and arising against Permittee under 
this Permit.  Port agrees to serve such process on Permittee’s registered agent under California 
law if the name and address of Permittee’s current registered agent in California has been 
provided to the Port in advance and in writing. 

   (b) In addition to the foregoing, pursuant to California Code of Civil 
Procedure, Section 416.10, Permittee hereby designates the following person as its agent for 
service of process: 

      
      
      

 
(10) Permittee warrants that no person or agency has been employed or 

retained to solicit or obtain this Permit upon an agreement or understanding for a contingent fee, 
except a bona fide employee or agency.  For breach or violation of this warranty, the Port, at its 
option, may annul or immediately terminate this Permit or recover from Permittee the full 
amount of the contingent fee.  As used in this section, “bona fide agency” means an established 
commercial or selling agency, maintained by Permittee for the purpose of securing business, that 
neither exerts nor proposes to exert improper influence to solicit or obtain Port contracts nor 
holds itself out as being able to obtain any Port contract or contracts through improper influence; 
“bona fide employee” means a person, employed by Permittee and subject to Permittee’s 
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supervision and control as to time, place, and manner of performance, who neither exerts nor 
proposes to exert improper influence to solicit or obtain Port contracts nor holds itself out as 
being able to obtain any Port contract or contracts through improper influence; “contingent fee” 
means any commission, percentage, brokerage, or other fee that is contingent upon the success 
that a person or concern has in securing a Port contract; and “improper influence” means any 
influence that induces or tends to induce a Port Commissioner, employee or officer to give 
consideration or to act regarding a Port contract on any basis other than the merits of the matter.” 

Section 41. Force Majeure. 

In the event that Permittee or the Port is delayed, directly or indirectly, from the 
performance of any act or thing required under the terms hereof by acts of God, accidents, fire, 
floods, inclement weather, governmental action, restrictions, priorities or allocations of any kind 
and all kinds, strikes or labor difficulties of any and all kinds, shortages of or delay in the 
delivery of material, acts of war, riot and civil commotion, or by any similar cause reasonably 
beyond the control of Permittee or the Port, as the case may be, such failure (except for the 
payment of Rent or other sums required by this Permit to be paid by Permittee to Port, and 
except for any failure that arises out of Permittee’s breach of any of its obligations under this 
Permit) shall not be deemed to be a breach of this Permit or a violation of any such covenants 
and the time within which Permittee or the Port must perform any said act shall be extended by a 
period of time equal to the period of delay arising from any of said causes.  

Section 42. Defined Terms.   

The following terms, when used in this Permit with the initial letter(s) capitalized, 
whether in the singular or plural, shall have the meanings given to such terms in the following 
Paragraphs of this Permit, or in the following Sections of this Permit contained in this 
Attachment “A”: 

TERM LOCATION 
ADA Requirements Section 1(2)(a) of Attachment “A” 
Affiliate Section 18 of Attachment “A” 
Airport 1st paragraph of Permit, on page 1 
Airport Pricing Policy Paragraph B.4(a) 
Airport Rules and Regulations Section 12(1) of Attachment “A” 
Alterations Section 1(2)(a) of Attachment “A” 
Annual Report Section 13(3) of Attachment “A” 
Assigned Space Paragraph D.1 
Assigned Space Change Paragraph H.1(a) 
Base Index Section 2(1) of Attachment “A” 
Board 2nd paragraph of Permit, on page 1 
Change Notice Paragraph H.1(a) 
City 2nd paragraph of Permit, on page 1 
Commencement Date Paragraph C 
Common Areas Paragraph D.3 
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TERM LOCATION 
Comparison Index Section 2(1)of Attachment “A” 
Concession Unit Paragraph B.1 
Consumer Price Index or Index Section 2(1) of Attachment “A” 
Control Section 18 of Attachment “A” 
CWA Section 12(1)of Attachment “A” 
Delivery Date Paragraph C 
Director 2nd paragraph of Permit, on page 1 
Documents Section 12(1) of Attachment “A” 
Gross Receipts Section 13(1) of Attachment “A” 
Initial Minimum Annual Guaranty Adjustment 
Date 

Paragraph E.1(b) 

Latest Opening Date Paragraph E.3 
Laws Section 12 of Attachment “A” 
Losses Section 1(2)(b) of Attachment “A” 
Maximum Reimbursement Amount Paragraph H.1(a) 
Midterm Refurbishment Section 2(1) of Attachment “A” 
Midterm Refurbishment Date Section 2(1) of Attachment “A” 
Minimum Annual Guaranty Paragraph E.1 
Minimum Mid-Term Amount Section 2(1) of Attachment “A” 
Percentage Fees Paragraph E.2 
Performance Deposit Paragraph F 
Permit 1st paragraph of Permit, on page 1 
Permitted Uses Paragraph B.1 
Permittee 1st paragraph of Permit, on page 1, and 

Paragraph A 
Permittee Wi-Fi Objectives Section 8 of Attachment “A” 
Port 2nd paragraph of Permit, on page 1 
Rent Paragraph E 
Rent Commencement Date Paragraph E.3(a) 
Required Relocation Paragraph H.1(a) 
RFI Section 8 of Attachment “A” 
Surrender Date Paragraph H.1(b) 
Target Effective Date Paragraph H.1(a) 
Tenant Infrastructure Fee or TIA Fee Paragraph E.5 
Term Paragraph C 
Terminal 1 Paragraph D.1 
Terminal 2 Paragraph D.1 
Terminal 2 Extension Paragraph D.1 
TI Guide Section 1(2)(a) of Attachment “A” 
Toxic Materials Section 32 of Attachment “A” 
Trade Equipment Section 7(1) of Attachment “A” 
Wi-Fi System Section 8 of Attachment “A” 
Work Letter Section 1(2)(a) of Attachment “A” 
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_______ [To be initialed by Port] 

_______ [To be initialed by Permittee] 

 



 

Rev __/___/06 
ORLA_402835.4DMS-#94343-v1-clean_final_single_concession_agreement - pheilbro 
BOST_239015.2 

EXHIBIT “1” 
 

ASSIGNED SPACE 
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EXHIBIT “2” 
 

INTENTIONALLY OMITTED 
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EXHIBIT “3” 

 
INTENTIONALLY OMITTED 
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EXHIBIT “4” 
 

INITIAL PROPOSED PRICING 
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EXHIBIT “5”, page 1 

THE CONCESSION UNITS 
 
 

Concession 
Unit # 

Sq. Ft. Performance 
Deposit 

MAG % 
Rate 

Permitted Use Hours of 
Operation 

F-1 363 $6,806.25 $27,225.00 10% Specialty coffee, cafe 
 
 
 

4:30 am – 
9:30 pm 

F-12 300 $5,625.00 $22,500.00 10% Specialty coffee, cafe 4:30 am – 
11:00 pm 

Rm. 1045 119 $991.39 $2.77 
psf/mo. 

N/A storage  
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EXHIBIT “5”, page 2 

 
 

Concession 
Unit# 

Latest 
Opening 
Date 

Re-
opening/ 
rent adj. 
date 

Capital 
Improvement 
Amount 

Tenant 
Infrastructure 
Fee 

Utilities to be 
Provided 

F-1 6/1/08 7/1/09 N/A $4,356.00 
 

Water, Sanitary Sewer, 
Electrical conduit, 
CommunicationsConduit, 
Air Conditioning  

F-12 7/1/07 7/1/08 N/A $3,600 Water, Sanitary Sewer, 
Electrical conduit, 
CommunicationsConduit, 
Air Conditioning, Fire 
Sprinklers  

Rm. 1045 N/A April 1 of 
each year 

N/A N/A Electrical, Air Supply, 
Lighting, Fire Sprinklers  
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EXHIBIT “6” 
 

TERMINAL 2 EXTENSION 
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EXHIBIT “7” 

ADMINISTRATIVE FEES  

Sanitation, Hygiene & Cleanliness. $500 per day per occurrence 

Failure to comply with construction requirements as 
referenced in Section 1. 

$250 per day occurrence 

Failure to contain operations and noise pollution as 
determined by Port within the Assigned Space or levels of 
noise exceed such volume in which people in Airport 
immediately adjacent to the Concession Unit cannot hear 
public address system. 

$250 per day per occurrence 

Failure to maintain Concession Unit. $250 per day per occurrence 

Failure to comply with reporting requirements as referenced 
in each subsection of Section 13. 

$250 per occurrence 

Failure to comply with the requirements as referenced in 
Paragraph I.2 (a) 

$250 per occurrence 

Failure to comply with quality and quantity of products or 
services requirements as referenced in Paragraph I.3 

$250 per day per occurrence 

Failure to comply with submitting reports and services as 
required in Paragraph I.5 and any other Sections (other than 
Section 13) that require reports. 

$250 per occurrence 

Failure to comply with Pricing requirements as referenced in 
Paragraph B.4. 

$250 per day per occurrence 

Failure to comply with Sign requirements as referenced in 
Section 5. 

$250 per day per occurrence 

Failure to comply with maintenance requirements as 
referenced in Section 3. 

$250 per day per occurrence 

Failure to comply with the ACDBE requirements as 
referenced in Paragraph M. 

$250 per day per occurrence 

Personnel issue violating Permit terms not appropriately 
addressed. 

$250 per day per occurrence 
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Failure to provide requested audit records and information 
per Paragraph H, Section 1 or Section 13. 

$100 per day per occurrence 

Products and Product Displays violate Permit terms or 
declared objectionable. $250 per day per occurrence 

Unit out of product while advertised on menu or display. $250 per day per occurrence 

Minimum hours of operation not followed. $250 per day per occurrence 

Food/beverage product or merchandise below brand 
standard identified by brand. 

$250 per day per occurrence 

Other non-monetary violations of this Agreement. $250 per occurrence 

 

Except for violations of requirements regarding the minimum hours of operation, health 
standards, signage and the noise levels, Administrative Fees begin accruing on the second 
(2nd) day unless waived by the Port (and each succeeding day until compliance is 
reestablished) following written notice from the Port of the violation.  Payment of 
Administrative Fees shall occur within thirty (30) days following demand by the Port. For 
those violations where a plan is required to correct the violation, then Permittee and Port 
shall develop such plan, including a time schedule under which resolution can be 
achieved. 
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EXHIBIT “8” 
 
 

INTENTIONALLY DELETED 
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EXHIBIT “9” 
 

INTENTIONALLY OMITTED 
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EXHIBIT “10” 
 

CERTIFICATE FOR ANNUAL REPORT 

(On Company Letterhead) 
 
DATE 
 
Mr. Steven Grossman 
Director of Aviation 
Port of Oakland 
530 Water Street 
Oakland, CA  94607 
 
 
Dear Mr. Grossman: 
 
I, _________________________, do hereby certify as follows: 

1. I am the [Chief Financial Officer] of The Youth Employment Proejct, Inc., the 
Permittee under a Space/Use Permit with the Port of Oakland for Food and Beverage Concession 
dated _____________, 2007 (the “Permit”). 

2. The attached Annual Report of the Permittee for the year ended December __, 200_, was 
prepared in accordance with all of the applicable requirements of Section 13 of the Permit, and 
all of the information contained in this Annual Report is true and correct. 

 

Sincerely, 
 
 
      
Signature 
 
      
Name 
 
      
Title 
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EXHIBIT “11”, page 1 
 

FORM OF LETTER OF CREDIT 
 

Irrevocable and Transferable 
Letter of Credit # 
 
Amount:  U.S. $_________ 
 
To: Port of Oakland 

530 Water Street 
Oakland, California 94604 ___________________, 200__ 

 
Gentlemen: 

For the account of [Permitee’s Name], a [                ]                    , we hereby issue in 
your favor our Irrevocable Letter of Credit for U.S. $          . 

The amount of this credit is available to you by your drafts on us at sight accompanied by 
the following statement signed by your Executive Director, Deputy Executive Director Financial Services 
or Deputy Executive Director Operations. 

“I certify that the amount of our drawing is due the Port of Oakland pursuant to the terms 
of either the Space/Use Permit dated            , 200___ between the Port of Oakland and the Youth 
Employment Proejct, Inc., a California corporation or any other agreement between the Port of Oakland 
and the Youth Employment Proejct, Inc.” 

Drafts must clearly specify the number of this credit, be in substantially the form 
attached, and be presented at our counters not later than the close of business on ___________________, 
200__, or such later date as this credit shall have been extended to (the “Expiration Date”). 

If a demand for payment made by you hereunder does not, in any instance, conform to 
the terms and conditions of this Letter of Credit, we shall give you prompt notice that the purported 
demand for payment was not effected in accordance with the terms and conditions of this Letter of Credit, 
stating the reasons therefor, and that we are returning any documents to you.  Upon being notified that the 
purported demand for payment was not effected in accordance with this Letter of Credit, you may attempt 
to correct any such non-conforming demand for payment. 

This credit shall be deemed automatically extended without amendment for additional 
periods of one year from the present or any future expiration date unless thirty (30) days prior to any such 
date we notify you and the Youth Employment Proejct, Inc. by registered mail that we elect not to 
consider the letter of credit renewed for any such additional period.  You may then draw on us at sight 
with the above-specified signed statement. 

This Letter of Credit is subject to the “International Standby Practices (ISP 98),” 
International Chamber of Commerce Publication No. 590. 

We engage with you that drafts drawn under and in compliance with the terms of this credit will be duly 
honored by us on delivery of the statement as specified. 
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Very truly yours, 
 
 
       
Authorized Signature and Title 
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EXHIBIT “11”, page 2 
 

     
City 

 
     

Date 
 
 

Pay to the order of the Port of Oakland, at sight, __________________ ($___________) 
U.S. Dollars, drawn under Letter of Credit #________________, issued by 
___________________________________ to the Port of Oakland for the account of 
[Permittee’s Name]. 

PORT OF OAKLAND 
 
 
By:       
Name:       
Title: Executive Director* 

Deputy Executive Director* 
Chief Financial Officer* 
 

*Strike Two 
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EXHIBIT “12” 
 

RELEASE OF TOXIC MATERIALS 
 
 
(1) Kleinfelder "Former Fuel Rack Investigation Report" Terminal Expansion Project, 

Metropolitan Oakland International Airport, Oakland, California, dated July 5, 2000. 

(2) Weiss Associates, "Concourse A Project Evaluation" South Field, Metropolitan Oakland 
International Airport, dated August 1, 2002. 

(3) AGS, Inc. Draft Report "Soil and Groundwater Contamination Assessment", Phase 2 East 
Apron Reconstruction, Oakland International Airport, Oakland, California, dated May 
2005. 

(4) IHI Environmental, “Asbestos-Containing Material Field Survey Report, Port of 
Oakland, Oakland International Airport, Terminal One Complex”, dated January 26, 
2005 

(5) IHI Environmental, “Lead-Based Paint Field Survey Report, Port of Oakland, Oakland 
International Airport, Terminal One Complex”, dated May 11, 2005 

(6) SCA Environmental, Inc., “Summary Report:  Bulk Asbestos and Lead-Base Paint 
Survey – Oakland International Airport Terminal 2-M130”, dated June 28, 2002 
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EXHIBIT “13” 
 

ENVIRONMENTAL CONDITION DOCUMENTS 
 
 

(1) Kleinfelder "Former Fuel Rack Investigation Report" Terminal Expansion Project, 
Metropolitan Oakland International Airport, Oakland, California, dated July 5, 2000. 

(2) Weiss Associates, "Concourse A Project Evaluation" South Field, Metropolitan Oakland 
International Airport, dated August 1, 2002. 

(3) AGS, Inc. Draft Report "Soil and Groundwater Contamination Assessment", Phase 2 East 
Apron Reconstruction, Oakland International Airport, Oakland, California, dated May 
2005. 

(4) IHI Environmental, “Asbestos-Containing Material Field Survey Report, Port of 
Oakland, Oakland International Airport, Terminal One Complex”, dated January 26, 
2005 

(5) IHI Environmental, “Lead-Based Paint Field Survey Report, Port of Oakland, Oakland 
International Airport, Terminal One Complex”, dated May 11, 2005 

(6) SCA Environmental, Inc., “Summary Report:  Bulk Asbestos and Lead-Base Paint 
Survey – Oakland International Airport Terminal 2-M130”, dated June 28, 2002 
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EXHIBIT “14” 

QUALITY ASSURANCE AUDITS 

To ensure the public receives consistent customer service at desired quality standards, Permittee 
shall ensure all Concession Units undergo regular concession inspections, called “Quality 
Assurance Audits” herein.  Port may require Permittee to perform Quality Assurance Audits if a 
particular Concession Unit needs attention in which event the results shall be compiled and 
forwarded to Port for review. 

Service shall be timely, attentive, and friendly. Customers shall be promptly attended to and in a 
friendly and courteous manner. Self-service elements shall be easily seen and accessible by 
customers. Processing of payments for food and beverages shall be prompt. Receipts shall be 
properly itemized, reflecting precisely the products and services purchased, and shall present 
individual prices, total and taxes. All customers shall be thanked for patronage. Quality 
Assurance Audits must evaluate the following: 

1. Premises 

(a) Design 

(b) Maintenance 

(c) Equipment 

(d) Cleanliness 

2. Product 

(a) Delivered as represented 

(b) Taste 

(c) Attractiveness 

3. Personnel 

(a) Professionalism 

(b) Appearance 

(c) Activity 

4. Price Value 

(a) Visibility 

(b) Appropriateness 

(c) Compliance with Airport Pricing Policy 

5. Promotions 

(a) Promotional and marketing program 

(b) Effectiveness 


	AR-M277_20100415_121510.pdf
	Space Use Permit OAK-YEP 5-10-07.pdf



